
Expert Evidence 101 (Part 2): Navigating through the Minefield 

Previously on Expert Evidence 101… 

In Part 1 of this series, we looked into several pitfalls surrounding expert evidence together with recent 

cases: 

• Independence & duties to the Court / Arbitral Tribunal 

• Multiple instructions 

• Expertise and qualifications of an expert 

• Relevant arbitral rules and independence requirements 

• Liability to pay wasted costs 

What other pitfalls are there for 

experts in performing their roles and 

fulfilling their duties?  

In a survey conducted by Bond Solon 

in collaboration with The Times1, 569 

experts were interviewed: 

• 25% of experts2 “had been asked or 

felt pressurised to change their report 

in a way that damages their 

impartiality by an instructing 

party”;3 

• 41% of experts “have come across an 

expert they consider to be a “hired 

gun””; 

• 44% of experts “had come across 

experts who profess expertise in an 

area in which either they are not 

qualified or does not warrant expertise”. 

In Part 2, we shall examine the minefield of expert work. 

 
1 Annual Expert Witness Report 2019 by Bond Solon in collaboration with The Times, 8 November 2019 
2 The figure went higher to 31% for experts acting in personal injury cases. 
3 Some comments from the respondents explaining why they felt such pressure:  

“lawyer completely changed my report, put in extra paragraphs and deleted great chunks in order to make my opinion suit his client. We 
have historically been sending reports as Word documents. But now we will send everything as PDF files which cannot be altered.”  
“I was asked to discontinue a report I was writing because it became clear that my opinion was not in support of the instructing solicitors 
client. They went to another expert” 
“A well-known barrister asked me to change my report on the basis that it made his client look silly. I pointed out that I was not prepared 
to do so as in my opinion the client had lied. The net result was that my services were no longer required and my last invoice was not 
paid.” 
“Need to stick to your guns on the basis that you have to believe what is in your report. I’m open to discussion but if I don’t agree I say so 
and have on several occasions” 



The Headlines Continue 

Reliance on Solicitor Instructions / Management Assumptions 

At the outset, instructions from instructing solicitors often come with 

specific assumptions along with certain information and documents 

that the client may want an expert to consider. The experts then opine 

on the matters requiring his / her expertise based on these instructions 

and assumptions. Some commonly seen examples of which may 

include:   

 

A change in the instructions and assumptions could have a material 

impact on the expert opinion, for example, a loss of profits calculation 

for a loss period of 3 years followed by a recovery to normal operations 

vs a loss in business valuation calculation for a perpetual period. 

Experts should carefully consider such instructions and assumptions 

together with any documentary evidence (such as agreements, financial 

records and/or business plans etc.)  and undertake their own 

independent assessment. These are fundamental and critical pillars in 

supporting their expert opinions.  

Unsurprisingly, this is an area that often draws severe challenges and 

attacks during cross-examination. A collapse of such pillar could result 

in an opinion being ruled inadmissible or useless and their efforts in 

performing analyses and putting together a credible report could be 

wasted.  

Valuation date(s) for a 
quantum of damage 

calculation / valuation

Period of loss and 
damages  suffered by 

the client

Basis of a claim (i.e., the 
existence of which 

results in the current 
claim arising)

Heads of claims

(loss of profits vs loss in 
business value vs 

wasted costs)

Inclusion / exclusion of 
certain considerations 

or items



In Allen v Robbie4, in estimating the damage for past and future economic loss for the plaintiff, a forensic 

accountant expert was instructed to assume the plaintiff was “a real estate agent of residential properties”. The 

Court found that the plaintiff’s work should be characterized as “the sale of real estate for investment” and 

rejected the expert report. 

The Trial Court Judge commented that: 

“The reasons why I reject the report is, having regard to the answers given as to his experience of the particular type 

of work that the plaintiff was doing, having regard to the evidence of Mr Downs in particular and her own evidence, 

the only value that this report has is to deal with a possible economic loss related to the plaintiff being a real 

estate agent of residential properties, which is not the case. He makes assumptions in the report that 

there’s no evidence to support the assumptions that he makes. Put to him he wasn’t put into a 

straightjacket of assumptions. Well, he should have been put into a straightjacket of assumptions.” 

(Emphasis added). 

The Court of Appeal Judge reaffirmed that: 

“It is clear that, through no fault of his own, Mr Kahler had no special or particular knowledge or 

understanding of the enterprise in which Ms Robbie was engaged and which generated her income. 

…It is unsurprising that his Honour rejected the report. Mr Kahler’s opinion was based upon an unfounded 

assumption, amounting to speculation, that Ms Robbie was overpaid for the work she performed or, in other words, 

that it was not a reflection of her actual pre-injury earning capacity.” (Emphasis added) 

In Joint v Program IT Pty Ltd & Ors5, 

a valuation expert was instructed by 

the Plaintiff to assume certain 

payments and expenses incurred 

were not for normal operations of a 

business in deriving a normalized 

EBITDA. Although the Judge did 

not accept the other side’s criticism 

of the expert’s evidence based upon 

the instructed assumptions and 

those assumptions made the expert 

“’mouthpiece’ for the plaintiff”, he 

noted that “[i]f it turns out those 

instructed assumptions are either not 

proved, or if the Court determines that 

on the basis of contested evidence it is 

not appropriate to proceed on the basis 

of such instructions, then the 

relevance of the opinion of the 

expert based upon such instructions 

falls away.” (Emphasis added) 

 
4 Allen v Robbie [2015] NSWCA 247 
5 Joint v Program IT Pty Ltd & Ors [2020] VSC 867 



These cases illustrate the importance for experts to undertake their own independent assessments, which 

may include: 

 

For example, an expert should consider whether an alleged basis of claim (such as a breach of warranties 

and obligations under an agreement) was the reason leading to a negative business performance or 

alternatively, such negative performance was caused by other reasons, such as increasing competition in 

the market, tightened industry regulations, etc and the impact of which should be properly identified and 

excluded in the expert’s damages analysis. 

However, some instructions and assumptions are legal questions or fall beyond their expertise.  For 

instance, the Canadian Institute of Chartered Business Valuators (CICBV)’s Practice Standard No. 310 

(Expert Reports – Report Disclosure Standards and Recommendations) and 320 (Expert Reports – Scope of 

Work Standards and Recommendations) offer some useful guidelines: 

“Assumptions used and the procedures followed to determine the reasonableness and appropriateness of key 

assumptions; (Explanatory comments: the Expert should classify the assumptions used as:  

(i) those assumptions that the Expert is directed to take, that are not within his/her area of expertise;  

(ii) those assumptions made by the Expert, within his/her area of expertise and based on scope of work 

executed by him/her; and  

(iii) those assumptions that the Expert is directed to take on matters that are within his/her area of expertise, 

but where the Expert was not provided opportunity to execute a scope of work appropriate to add 

assurance to the assumption)” 

“The Expert shall consider key assumptions used and determine the reasonableness and appropriateness of key 

assumptions. (Explanatory comment: The Expert is not required to determine the reasonableness and appropriateness 

of assumptions that fall outside the Expert’s area of expertise. These assumptions may include facts to be proven in 

court and non-financial information presented by other specialists.)” 

Review the concerned 
agreement(s) and any 

subsequent 
addendum(s)

Understand the 
causation issue(s) 

and the damages to 
business

Examine and 
analyse 

contemporaneous 
documents and 

financial projections 
prepared by 
management



Additionally, in circumstances where the experts have no alternative but to rely upon information and 

business plans provided by management, the experts should be sceptical for any over-optimism in 

underlying assumptions and cross-check their results with reality.  

For example, in Camera Ltd, Re (Valuation)6 concerning limited information for valuation, the Judge 

commented on the importance of aligning the valuation results with reality: 

“A fair value must be based upon reality and make commercial or business sense. For example, the price 

may be affected by adjustments (whether to net assets or earnings) to take account of the value a purchaser will 

identify within a company as a potential area of profit for the future. Similarly, it may be fair to increase the value in 

the balance sheet of fixed assets and/or to reduce expenditure because the purchaser will appreciate that these 

are matters which may be adjusted once the shares are purchased to improve the "bottom line" and, 

therefore, increase the price the willing purchaser may pay.” 

“… my first impression with regard to both experts' valuations was that their results may not match 

reality even though their overall methodology and approach appeared sound (i.e. subject to addressing the 

differences). £22 million is a high value for the issued share capital of a company which only has a business 

opportunity, however exciting that opportunity is…. At the other end of the spectrum, a valuation of nil or £50,000 

appears to ignore everything within the business plan, the findings in the judgment and the reality of the 

understanding of all those involved in this venture including Ms Bone and Mr Wilson. Nobody has ever suggested 

that Ms Bone and Mr Wilson took the steps they did to misappropriate the business from the Company because it 

would be a loss making business.” (Emphasis added) 

 

 

 
6 ICamera Ltd, Re (Valuation) [2021] EWHC1762 (Ch) (29 June 2021) 



Reliance on Specialist’s Work / Opinion of Others 

In some cases, experts may have to reply upon third party specialist’s work /public sources of data as part 

of their inputs to support their opinions. These may include inputs from specialists such as industry experts 

and real estate valuers and public data from market intelligence and research companies, etc. 

CICBV’s Practice 

Standard No. 310 (Expert 

Reports – Report 

Disclosure Standards and 

Recommendations) states 

that  

• The Expert should obtain 

reasonable assurance 

concerning the specialist's 

reputation for competence 

and degree of independence. 

• The appropriateness and 

reasonableness of the 

assumptions and methods 

used by the specialist are the 

responsibility of the 

specialist. 

 

• Ordinarily, the Expert 

may accept the specialist's 

judgement and work in this 

regard unless the report of 

the specialist, the Expert’s 

communication with the 

specialist or the Expert’s 

knowledge of the nature of 

the dispute and the events 

giving rise to the claim lead 

the Expert to believe that the 

specialist's assumptions or 

methods are unreasonable in 

the circumstances. 

 

However, the situation may become tricky if:  

• these specialists are not prepared to appear and testify in front of the Court / Arbitral Tribunal and the 

experts who rely upon their work have no information to verify the accuracy of the work produced by 

these specialists which is also likely beyond the expert’s expertise; and  

• when placing reliance on public sources of data, the expert may not have information / expertise to 

verify authenticity, reliability and accuracy of those data. 



In Dasreef Pty Limited v Hawchar 7 , the admissibility of 
expert evidence not based on his/her own expertise was 
discussed:  

“A failure to demonstrate that an opinion expressed by a 
witness is based on the witness's specialised knowledge based 
on training, study or experience is a matter that goes to the 
admissibility of the evidence, not its weight.” 

“Opinion evidence is a bridge between data in the form of 
primary evidence and a conclusion which cannot be reached 
without the application of expertise. The bridge cannot stand if 
the primary evidence end of it does not exist. The expert 
opinion is then only a misleading jumble, uselessly 
cluttering up the evidentiary scene.” (Emphasis added) 

In Re Colt Telecom Group Plc8, a KPMG expert giving 
evidence on allegations of insolvency was found to have 
relied upon “opinion of others”, along with other 
independence issues, and the Judge concluded that the 
expert “failed in his duties to the court”. 
 
A key contentious area relating to solvency in that case 
was a valuation of the company’s assets for impairment 
under FRS 11. The KPMG expert was an insolvency 
practitioner and was noted to have relied upon the 
opinion of another expert on FRS 11 in the same firm 
who was not under cross-examination.  

The Judge considered his expert opinion “second-hand” and not 
expert evidence:  
 
“FRS 11 impairment reviews are carried out by specialist accountants. 
They involve a considerable degree of judgment and experience. It is 
common ground that a small difference in initial assumptions can 
make a great difference to the result (a point not mentioned in Mr 
Heis [the KPMG expert]'s initial evidence as it should have 
been). 
 
Now Mr Heis was an insolvency practitioner.  So far as the value of 
fixed assets are concerned insolvency practitioners normally turn to 
expert valuers in the relevant field. …But in this case Mr Heis set 
himself up as the relevant expert valuer.  It turned out that he 
had no expertise in FRS 11. He was essentially giving evidence 
second-hand. He said he had spoken to experts on FRS11 in 
KPMG who knew about FRS 11 and he understood the exercise. 
That is far from being an expert in the field himself. Saying, "I 
know a man who knows and he has explained it to me" is not expert 
evidence. So at the outset I would reject his evidence on FRS11 simply 
on the ground that he is not an expert on that subject. 
 
…But the big difference was this: Mr Heis [the KPMG expert] was 
giving the opinion of others who could not be cross-examined 
and who had not, so far as I know, read the CPR or its Practice 
Direction or the Code of Guidance.” (Emphasis added) 
 

  

 
7 Dasreef Pty Limited v Hawchar [2011] HCA 21 
8 Colt Telecom Group Plc, Re [2002] EWHC 2815 (Ch) (20 December 2002) 



There may be exceptions to the above where the data sources relied upon are well-known or such sources 

are commonly adopted amongst practitioners in the field of the expert, as noted in Re Earlturn Pty Ltd9, 

“One way around the so called basis rule is the taking of judicial notice of well-known, reliable data sources such 

as mortality tables and other data from the Australian Bureau of Statistics.  The two data sources here do 

not fall into that category.  

The other potential path is that the data is 

part of the corpus of the expert’s 

professional field of learning and 

experience, drawn from sources known 

to, and considered reliable by those 

who are experts in that professional 

field. A difficult issue attending this 

admissibility pathway is the question of 

where the line is to be drawn between data 

which is and is not within the expert’s true 

field of expertise.” (Emphasis added) 

The Judge in Re Earlturn Pty Ltd also 

considered the following passage 

from Bodney v Bennell (2008):  

“”Before the Evidence Act , it was well 

established that experts are entitled to rely 

upon reputable articles, publications and 

material produced by others in the area in 

which they have expertise, as a basis for 

their opinions. … Experts may not only 

base their opinions on such sources, but 

may give evidence of fact which is based on 

them. They may do this although the 

data on which they base their opinion 

or evidence of fact will usually be 

hearsay information, in the sense they 

rely on such data not on their own 

knowledge but on the knowledge of 

someone else. The weight to be 

accorded to such evidence is a matter 

for the court”.” (Emphasis added) 

 
9 Re Earlturn Pty Ltd [2021] QSC 137 



Advocate / “hired gun” for your client 

Independent experts are expected to base their opinion 

upon objective findings of their analyses and 

reasonable and supportable assumptions. However, 

they are not expected to be an advocate or worse acting 

as a “hired gun” for their client. This is a serious risk to 

one’s credibility as an independent expert witness and 

the opinion. 

In  Yelland Security Pty Ltd v Plus Architecture 

International Pty Ltd 10 , an expert’s subordinate was 

found to have certain dealings with the client in 

connection with the preparation of the report. The 

expert accepted his subordinate “may have become an 

advocate for Yelland.” 

The Judge commented that he has “no difficulty” to 

conclude that the subordinate of the expert “had crossed 

the line from independent advisor to advocate for the client” 

and concerning the expert’s work, he concluded that “I  

infer… that this wholly unsatisfactory exercise … was not 

sufficiently the product of a critical analysis by an 

independent expert.“ (Emphasis added) 

In Bank of Ireland v Watts Group Plc11, an expert was 

found being “unaware of the difference between acting as 

the Bank's advocate…and his duties to the court when giving 

expert evidence.” 

The Judge commented that  

“…his unrealistic approach to the allegations; his attempt to 

mislead the court; his application of the wrong test; his 

unreasonable intransigence which led to his refusal to make any concessions whatsoever; and the fact that 

many of his criticisms, which he did not withdraw, were so unpersuasive that the Bank, quite properly, 

declined even to plead them as allegations of professional negligence. I deal briefly with each of those matters 

in turn below. They support, either separately or cumulatively, my conclusion that Mr Vosser was not an 

independent or reliable expert witness.” 

“Furthermore, Mr Vosser's criticisms were not limited to a single report. He produced a second detailed report and 

then, the week before trial, another lever arch file of new documents purporting to address the key paragraphs of Mr 

Russell's witness statement (paragraph 35 above). Mr Vosser said that this material was designed to show that the 

three properties considered by Mr Russell in January 2008 were not proper comparables, a point which he could 

have made in his second expert's report, but failed so to do. This excessive industry only confirmed my 

view that Mr Vosser was prepared to go to any lengths to shore up the Bank's case.” (Emphasis added) 

 
10 Yelland Security Pty Ltd v Plus Architecture International Pty Ltd [2021] VSC 416 
11 Bank of Ireland v Watts Group Plc [2017] EWHC 1667 (TCC) 



Expert Shopping 

There may be circumstances where the expert’s 

findings and opinions are not consistent with the 

client’s case and hence the client may shop for a 

second opinion or even an expert replacement. 

Expert shopping is generally discouraged by the 

Court and undesirable. In some cases, the 

requesting party may be required to waive 

privilege in the report(s) of the original expert and 

disclose such report(s) to the other party as a 

condition for the Court’s permission for a change 

of its expert. 

In Rogerson (t/a CottesmoreHotel, Golf and Country 

Club) v Eco Top Heat & Power Ltd 12, a defendant 

sought to reply on evidence of Expert B instead of 

Expert A which the defendant tried to justify by 

asserting that Expert A was engaged “at a very early 

stage” of the proceedings where “no order approving 

any expert evidence has yet been made”. 

The judge noted that: 

“……The principle is clear namely that expert 

shopping is undesirable and to be discouraged: 

Beck at [30] and [33]. The power to impose a condition 

should usually be exercised once the parties have 

engaged with each other in the process of the claim: 

Edwards-Tubb at [31]. However, every case should be 

decided on its own particular facts. Both counsel agreed 

with my suggestion during argument that there would 

seem to be a sliding scale where, at one end, might sit a 

flagrant case of expert shopping simply because a 

party does not like the damaging views expressed 

by his current expert, and at the other end might be 

the unexpected need to replace the expert for objectively 

justifiable reasons such as illness or retirement of the 

expert in question. The closer the circumstances are 

to the former, the more likely it is that a Court will 

impose conditions commanding a high price e.g., in 

respect of the waiver of any privilege and the scale 

of material to be disclosed. The closer they are to the 

latter, the less onerous such conditions, if any, as may 

be imposed will be.” (Emphasis added) 

In the end, the judge concluded that the defendant’s calling of a different expert has “the appearance of expert 

shopping” and thus was required to disclose certain documents including their solicitor’s attendance note 

to the extent that it sets out or refers to views expressed by the original expert on causation. 

 
12 Rogerson (t/a Cottesmore Hotel, Golf and Country Club) v Eco Top Heat & Power Ltd [2021] EWHC 1807 (TCC) (02 July 2021) 



Conclusion 

In conclusion regarding the role of an expert and his / her evidence, we borrow what Lord Justice 

McFarlane said in his Keynote speech to Bond Solon Experts Conference 2018: 

“As an expert, you will find that one side or the other, or more probably both sides, will try to push you to move your 

opinion in one direction or another. At all times you should be clear that the opinion concerned is your opinion and 

not the opinion of anyone else. In your mind you should at all times have ‘ownership’ of your evidence in the sense of 

only stating that which you are 

professionally comfortable in stating. 

Don’t be tempted to adopt a position 

which you cannot then rationally justify 

on the basis of the evidence in the case, the 

learning relevant to your field of expertise 

and your own professional experience: do 

not put your hat where you cannot reach 

it!” 

To Recap the common pitfalls 

discussed throughout this 2-part 

series, the experts, when offering 

expert opinion to proceedings, may 

consider the following: 

• Am I providing objective 

unbiased opinion in relation to 

matters within my expertise? 

• Is the report my independent 

product uninfluenced by the 

exigencies of litigation and/or the 

parties who engage me? 

• Have I stated all the facts or 

assumptions upon which my 

opinion is based and not omitted 

any material facts which could 

have an impact on my concluded 

opinion? 

• Have I made clear in my report a 

particular question or issue which 

falls outside my expertise? 

• Have I obtained sufficient data to 

form my expert opinion? 

We hope you have some take-aways from our 2-part series. Happy expert witness testimony. 
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