
Expert Evidence 101 (Part 1): Capsule for Avoiding Pitfalls 

Introduction 

Some recent cases tell us one of the worst things many litigators may not want to see is to find out their 

experts are conflicted or lacking relevant expertise and understanding of his/her expert duties.  Before 

naming the cases and to put it in context, what is expert evidence and what is an expert? 

Expert Evidence 

Imagine a situation like this:  

An investor is contemplating a multi-million claim against a seller for fraudulent 

misrepresentations under a sale and purchase agreement relating to a hospitality group.  The 

misrepresentations include various alleged misstatements of the group’s historical financial 

performance through a series of accounting manipulations over many years. The investor then 

arms themselves with an experienced legal team to commence court or arbitration proceedings 

pursuant to the dispute resolution clauses specified in the SPA.  

To substantiate the existence of the accounting manipulations and to seek financial remedies 

through these proceedings, the legal team advises the investor to engage a forensic accounting 

expert and a quantum expert to: 

• prove the existence of multi-year accounting manipulations; and  

• determine a damages or financial impact.  

Very classic situation, isn’t it? 

In this 2-part series, we will refer to a few recent cases relating to expert evidence and illustrate the common 

pitfalls that any solicitors and experts should be aware of. 

Experts Hit the Headlines 

Independence & Duties to the Court / Arbitration Tribunal 

Needless to say, the expert’s duty is to assist the courts / arbitration tribunals in making findings and 

determining matters within his / her skills and expertise and such duty overrides any obligations to the 

party who instructs or pays the expert for their services.  

The Practice Direction 35 (Experts and Assessors) of the UK Civil Procedure Rules state: 



“2.1 Expert evidence should be the 

independent product of the expert 

uninfluenced by the pressures of 

litigation. 

2.2 Experts should assist the court by 

providing objective, unbiased opinions 

on matters within their expertise, and 

should not assume the role of an 

advocate.” (Emphasis added) 

Judge Thorpe LJ vividly articulated 

the role of an expert in Vernon v 

Bosley1, 

“The area of expertise in any case 

may be likened to a broad street 

with the plaintiff walking on one pavement and the defendant walking on the opposite one. Somehow 

the expert must be ever-mindful of the need to walk straight down the middle of the road and 

to resist the temptation to join the party from whom his instructions come on the pavement.” 

(Emphasis added) 

The expert should offer his opinions independently and impartially. Any actual or potential conflicts of 

interest should be disclosed at early stage. 

In Bux v The General Medical Council2, the expert was found to have not disclosed to the Court his marital 

relationship with a salaried partner in a solicitors’ firm which instructed him in several proceedings. The 

Judge commented on the duties of an expert witness in civil and regulatory proceedings: 

“The obligation to give an unbiased opinion plainly carries with it the obligation to disclose any 

actual or potential conflicts of interest. Surprisingly, there is no explicit reference to this either in 

the rules or the Practice Directions. This is notwithstanding that in Toth v Jarman [2006] EWCA Civ 

1028 at [119] the Court of Appeal suggested that the Civil Procedure Rule Committee should amend 

the standard terms of the declaration in an expert's report to state that the expert has not left undisclosed 

any conflict of interest which might bring into question the suitability of his evidence as the 

basis for the court's decision.”  

“I recapitulate: 

…iii) An expert witness has a duty to disclose to those instructing him, and to the court, a potential 

conflict of interest, that is, all facts and matters which might reasonably suggest a conflict of interest. 

Failure to comply with the duty of disclosure is likely to have very serious consequences. In civil 

proceedings it is likely to lead to the expert witness being publicly criticised in a judgment, 

disqualified as a witness, and for his evidence to be ruled inadmissible or otherwise of no 

weight.”(Emphasis added) 

 
1 Vernon v Bosley (expert evidence) [1998] 1 FLR 297 
2 Bux v The General Medical Council [2021] EWHC 762 (Admin) (31 March 2021) 



Multiple Instructions 

When being asked to provide expert services, a conflict check will often be conducted to ensure no conflict 

of interest is identified internally. If a conflict is noted, it is expected that such conflict be reported to the 

instructing solicitors and the Court / Arbitration Tribunal soonest.  

In Secretariat Consulting PTE Ltd & Ors v A Company, a 

quantum and delay expert (Expert A) from an 

international expert services firm was retained by a 

developer, the defendant in the arbitration proceedings 

(1st proceedings), to provide expert services concerning a 

construction claim due to delays. Separately, the 

developer sought to pass on the claim to a consultant 

(whose inferior work was allegedly the reason for the 

delay) through a counterclaim in another arbitration 

proceedings (2nd proceedings). The situation became 

complicated when the consultant proposed to engage 

another expert (Expert B) from the same expert services firm in the 2nd proceedings, which the developer 

disagreed with on the basis that similar matters were being considered in both proceedings and the expert 

services firm would be in breach of its fiduciary duty of loyalty to the developer if acting for and against it, 

even though in two different proceedings. 

The trial court found that the expert services firm owed a fiduciary duty of loyalty to the developer, which 

was later overturned by the Court of Appeal. However, the expert services firm was still found to have a 

conflict of interest if acting for the developer and the consultant, even though Expert B would be employed 

by a different entity (within the expert services firm) based in a different jurisdiction. 

The Court of Appeal judge commented that an undertaking of no conflict of interest applied to all the 

entities within the expert services firm:3  

“In considering what the parties would reasonably have understood, it is significant that companies 

within the group share the same name and are managed and marketed as a single global firm. They have 

a single website for the group as a whole, treating it as a single business in various jurisdictions, 

working as a team. It seems to me to be obvious that if an issue had arisen in the arbitration on which 

an employee in another company in the group had particular experience or expertise, both parties would 

naturally have expected that experience or expertise to be available to A Co as the client. 

Moreover, it is striking that when K first notified A Co that the third party was seeking to instruct M, he 

said that "Our firm has received enquiry…". That view of the group, as a single firm with offices in 

different cities, reflected the reality of the position. In these circumstances the undertaking given by 

Secretariat Consulting not to accept instructions which would give rise to a conflict of interest can 

readily – and in my judgment must – be understood as having been given on behalf of the group 

as a whole.” (Emphasis added) 

 
3 Secretariat Consulting PTE Ltd & Ors v A Company [2021] EWCA Civ 6 (11 January 2021) 



Whether the Expert Possesses the Relevant Expertise 

Before confirming an 

expert appointment, 

solicitors may conduct a 

thorough due diligence 

on the background of the 

potential experts and 

particularly, whether the 

selected expert possesses 

the relevant expertise 

and skills in assist the 

Court to determining the 

disputed issues.  

In 2019, a multi-million 

fraud case collapsed 

because an expert, whose 

opinion was pivotal to 

the validity of the claim, 

was found to have no relevant expertise in the subject matters and no credibility could be assigned to his 

opinions.  Astonishingly, although having given evidence in 14 trials previously, the expert was found to 

have neither an understanding of what is required from a court-testifying expert nor the skills and 

qualifications required. He even tried to dissuade the opposing expert from giving evidence and could not 

remember if he had passed any A-level examinations! 

In Byrne & Ors v R. (Rev 1), the Court of Appeal judge commented4,  

“Echoing the concerns expressed by Judge Loraine-Smith, we take a grave view of these failings on Ager's 

part. In this later case, he adopted a cavalier approach to his duties, and he ignored an expert's obligation 

to give an objective and unbiased opinion. It is critical that the party calling an expert witness is 

confident that the witness understands and, to the extent it is practical for the party to check, 

is discharging his or her obligations to the court. 

We interpolate to observe that the Crown must take all necessary steps to ensure that inappropriate expert 

witnesses are not called in criminal trials in the future. Proper adherence to the two sets of Crown 

Prosecution Guidance set out in [87] above, together with the Criminal Procedure Rules and the Criminal 

Practice Directions, should ensure that this regrettable lapse will not be repeated. The failure to detect 

the underlying problems with Ager as an expert witness was a notable error on the part of those 

with conduct of these cases.” (Emphasis added) 

 
4 Byrne & Ors v R. (Rev 1) [2021] EWCA Crim 107 (03 February 2021) 



Expert Evidence Rules by Major International Arbitration Institutions 

Major arbitral institutions have issued guidelines and rules governing expert evidence. For ease of 

reference, the table below summarises the key clauses concerning expert witness testimony and cross-

examination at a hearing. 

 London Court of International 
Arbitration 

(LCIA)5 

Hong Kong International Arbitration 
Centre 

(HKIAC)6 

Singapore International Arbitration 
Centre 
(SIAC)7 

Rules of evidence 22.1 The Arbitral Tribunal shall have the 
power…… 
(vi) to decide whether or not to apply any 
strict rules of evidence (or any other rules) 
as to the admissibility, relevance or weight 
of any material tendered by a party on any 
issue of fact or expert opinion; and to decide 
the time, manner and form in which such 
material should be exchanged between the 
parties and presented to the Arbitral 
Tribunal; 
 

22.2 The arbitral tribunal shall determine 
the admissibility, relevance, materiality and 
weight of the evidence, including whether to 
apply strict rules of evidence. 

19.2 The Tribunal shall determine the 
relevance, materiality and admissibility of 
all evidence. The Tribunal is not required to 
apply the rules of evidence of any applicable 
law in making such determination. 

Calling of an expert 
witness 

20.2 Before any hearing, the Arbitral 
Tribunal may order any party to give 
written notice of the identity of each witness 
that party wishes to call (including rebuttal 
witnesses), as well as the subject matter of 
that witness’s testimony, its content and its 
relevance to the issues in the arbitration. 
 

N.A. 25.1 Before any hearing, the Tribunal may 
require the parties to give notice of the 
identity of witnesses, including expert 
witnesses, whom the parties intend to 
produce, the subject matter of their 
testimony and its relevance to the issues. 

 
5 Arbitration Rules of the London Court of International Arbitration, effective 1 October 2020 
6 Arbitration Rules of the Singapore International Arbitration Centre, effective 1 August 2016 
7 Administrated Arbitration Rules of the Hong Kong International Arbitration Centre, effective 1 November 2018 



 London Court of International 
Arbitration 

(LCIA)5 

Hong Kong International Arbitration 
Centre 

(HKIAC)6 

Singapore International Arbitration 
Centre 
(SIAC)7 

Expert testimony / 
evidence 

20.3 Subject to any order otherwise by the 
Arbitral Tribunal, the testimony of a 
witness may be presented by a party in 
written form, either as a signed statement or 
like document. 
 
20.4 The Arbitral Tribunal may decide the 
time, manner and form in which these 
written materials shall be exchanged 
between the parties and presented to the 
Arbitral Tribunal; and it may allow, refuse 
or limit the written and oral testimony of 
witnesses.  

22.3 At any time during the arbitration, the 
arbitral tribunal may allow or require a 
party to produce documents, exhibits or 
other evidence that the arbitral tribunal 
determines to be relevant to the case and 
material to its outcome. The arbitral tribunal 
shall have the power to admit or exclude any 
documents, exhibits or other evidence. 

25.4 The Tribunal may direct the testimony 
of witnesses to be presented in written form, 
either as signed statements or sworn 
affidavits or any other form of recording. 
Subject to Rule 25.2, any party may request 
that such a witness should attend for oral 
examination. If the witness fails to attend for 
oral examination, the Tribunal may place 
such weight on the written testimony as it 
thinks fit, disregard such written testimony, 
or exclude such written testimony 
altogether. 
 
25.5 It shall be permissible for any party or 
its representatives to interview any witness 
or potential witness (that may be presented 
by that party) prior to his appearance to give 
oral evidence at any hearing. 
 

Cross-examination at 
a hearing 

20.5 The Arbitral Tribunal and any party 
may request that a witness, on whose 
written testimony another party relies, 
should attend for oral questioning at a 
hearing before the Arbitral Tribunal. If the 
Arbitral Tribunal orders that other party to 
secure the attendance of that witness and the 
witness refuses or fails to attend the hearing 
without good cause, the Arbitral Tribunal 
may place such weight on the written 
testimony or exclude all or any part thereof 
altogether as it considers appropriate in the 
circumstances. 
 
20.9 Any witness who gives oral testimony 
at a hearing before the Arbitral Tribunal 
may be questioned by each of the parties 
under the control of the Arbitral Tribunal. 
The Arbitral Tribunal may put questions at 
any stage of such testimony. 
 

22.4 The arbitral tribunal shall decide 
whether to hold hearings for presenting 
evidence or for oral arguments, or whether 
the arbitration shall be conducted solely on 
the basis of documents and other materials. 
The arbitral tribunal shall hold such 
hearings at an appropriate stage of the 
arbitration, if so requested by a party or if it 
considers fit. In the event of a hearing, the 
arbitral tribunal shall give the parties 
adequate advance notice of the relevant date, 
time and place. 
 
22.5 The arbitral tribunal may determine the 
manner in which a witness or expert is 
examined. 

25.2 The Tribunal may allow, refuse or limit 
the appearance of witnesses to give oral 
evidence at any hearing. 
 
25.3 Any witness who gives oral evidence 
may be questioned by each of the parties, 
their representatives and the Tribunal in 
such manner as the Tribunal may 
determine. 

 

However, there are no explicit clauses in these rules specifying any disclosure requirement of 

independence and any potential / actual conflicts of interest by the experts. A party to arbitration 

proceedings may make use of the International Bar Association (IBA) Rules on the Taking of Evidence (17 

December 2020). The IBA rules require an expert report to include  

1. a statement regarding his or her present and past relationship (if any) with any of the Parties, their 

legal advisors and the Arbitral Tribunal, and a description of his or her background, qualifications, 

training and experience;  

2. a statement of his or her independence from the Parties, their legal advisors and the Arbitral 

Tribunal; and 

3. an affirmation of his or her genuine belief in the opinions expressed in the Expert Report. 



Avoiding the Pitfalls 

In Thimmaya v Lancashire NHS Foundation Trust8, an expert was ordered to bear part of the costs of a 

defendant due to his / her failure to perform his duties to the Court, in particular, the inability to explain 

the applicable test for negligence where the main issue in that case concerned clinical negligence. It goes 

without saying, an expert should be mindful and fully aware of his / her duties to the Court / Arbitration 

Tribunal as discussed throughout this article, otherwise they may find their evidence ruled inadmissible 

and liable for the failed claim.  

In the 2nd part, we will discuss further common pitfalls noted in a series of other cases. 
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