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ABSTRACT 

In recent years the costs and duration of international commercial arbitration have generated 
considerable discussion. An important facet of this debate is the extent to which it is possible to 
obtain summary disposition of claims in arbitration. In England, where there is a valid 
arbitration agreement, claimants are compelled to refer claims to arbitration, notwithstanding that 
in the absence of the arbitration agreement they would be entitled to obtain summary judgment at 
court. However, neither the English Arbitration Act 1996 nor the commonly used institutional 
codes specifically provide comparable procedures for the summary disposition of claims in 
arbitration. A party seeking summary judgment in arbitration must, therefore, appeal to the 
tribunal's procedural discretion, and risk any award granted on a summary or expedited basis 
being appealed in the English court and refused recognition and enforcement under the New York 
Convention. This contrasts with the situation in the Netherlands, where the Dutch Code of Civil 
Procedure and the rules of the Netherlands Arbitration Institute explicitly address summary 
arbitral proceedings. This article analyses the extent to which it is possible to obtain summary or 
expedited remedies in arbitrations seated in England and in the Netherlands, and compares this 
to the position under the rules of each country's courts. 

I. I N T R O D U C T I O N 

IT IS widely acknowledged that the cost and length of time which it can take to 
resolve disputes in international arbitration are two of its most significant 
disadvantages.1 It has also been acknowledged that one way in which those 

* Ned Beak is an Associate in the Litigation and Arbitration Group of Olswang LLP, London and can be reached 
at ned.beale@olswang.com. Lisa Bench Nieuwveld and Matthijs Nieuwveld are Associates in the Dispute 
Resolution Group of NautaDutilh, Rotterdam and can be reached at lisa.benchnieuwveld@nautadutilh and 
matthijs.nieuwveld@nautadutilh, respectively. 

1 See e.g., Peter J. Rees, 'The Conduct of International Arbitration in England: the Challenge has Still to be 
Met' in (2007) 23(3) Arb. Int'l 505. 
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disadvantages might be overcome would be for arbitral tribunals to adopt the 
practice of English and US courts in granting the summary disposition of claims, 
but that tribunals are often reluctant to take such steps.2 

This raises the question of the extent to which it is possible to obtain remedies 
by summary or expedited proceedings in arbitrations, and whether there are 
arguments for adopting the processes available in court in this regard. This article 
analyses those questions through the prisms of the English and Dutch litigation 
and arbitration regimes. They form an interesting contrast, because the Dutch 
regime, unlike that in England, does specifically provide for the summary 
disposition of claims in arbitration. 

Accordingly, this article begins in section II by setting out the procedures 
available in English litigation under the English Civil Procedure Rules (CPR), and 
in particular the ability of parties to obtain summary judgment pursuant to CPR 
rule 24 based on the 'no real prospect' test, and also expedited hearings of claims 
in the case of urgency. The article then continues in section III by describing the 
historic relationship between summary judgment and arbitration, which is 
noteworthy because, in contrast to the present position, prior to the enactment of 
the English Arbitration Act 1996 ('1996 Act'), a claimant was entitled to obtain 
summary judgment at court notwithstanding that the parties had entered into an 
arbitration agreement. Section IV then sets out the current position as to 
obtaining summary judgment in arbitration, by reference to both the 1996 Act 
and the commonly used rules and institutional codes, which, although making 
some provision for expedited formation of tribunals and interim relief, contain no 
specific procedures for summary judgment or expedited hearing of claims in the 
case of urgency, meaning that the parties have to rely on the tribunal's inherent 
discretion. As a result, awards delivered on a summary or expedited basis may be 
vulnerable to challenge in the English court or denial of recognition and 
enforcement under the Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards 1958 ('New York Convention'), and those risks are 
analysed in sections V and VI respectively. 

Section VII examines the Dutch court regime under the Dutch Code of Civil 
Procedure (DCCP), which whilst not containing a direct equivalent of English 
summary judgment, does provide for summary ('kort geding') proceedings allowing 
for the expedited hearing of claims in the case of urgency. In many cases, such kort 
geding proceedings amount, in effect, to a substantive hearing of the claim on a 
summary basis, because the summary ruling is not subsequently challenged by 
way of main proceedings. Section VIII analyses the procedure available under 
the Dutch Arbitration Act, which is contained within the DCCP. In contrast to 
the 1996 Act, the DCCP specifically provides for parties to choose to have claims 
determined in arbitration kort geding proceedings. The DCCP provides, however, 
that if they do so, the Dutch court retains a discretion to assume jurisdiction to 
determine the claim on a summary basis. The Dutch court will usually do so if it 

2 David W. Rivkin, 'Towards a New Paradigm in International Arbitration: the Town Elder Model Revisited' 
in (2008) 24(3) Arb. Infl 380. 
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considers that the arbitration tribunal will not grant sufficiently urgent relief, a 
power which has parallels to the approach taken by the English court prior to the 
1996 Act. 

In section IX, arbitration kort geding proceedings are dealt with in more detail, 
in particular the rules of the Netherlands Arbitration Institute ('NAI Rules'), 
which like the DCCP, but in contrast to the rules of the London Court of 
International Arbitration ('LCIA Rules'), specifically provide for arbitration kort 
geding proceedings. Because the DCCP and the NAI Rules specifically provide for 
summary proceedings, awards are not susceptible to challenge under Netherlands 
law, and are less vulnerable to denial of recognition and enforcement under the 
New York Convention, and this is dealt with in section X. The authors then 
conclude, in section XI, by discussing the benefits of the Dutch model and the 
case for incorporating equivalent provisions into the 1996 Act and the Rules of 
the LCIA. 

II. P R O C E D U R E S AVAILABLE IN E N G L I S H L I T I G A T I O N 

In English civil litigation, as governed by the English CPR,3 there are a variety of 
mechanisms by which a party may seek to obtain a summary or expedited 
disposition of a claim. The most important of these is summary judgment. 
Summary judgment can be obtained by a claimant or by a defendant, in relation 
to either the whole of a claim or a particular issue. It is granted: 

(a) where the claimant or defendant has 'no real prospect' of succeeding in, 
or (as the case may be) successfully defending, the claim or issue; and 

(b) there is 'no other compelling reason why the case or issue should not be 
disposed of at trial'.4 

Either party can apply for summary judgment as soon as the defendant has 
acknowledged service of the claimant's claim. In practice, summary judgment is 
most usually requested once pleadings have closed, i.e. prior to disclosure and 
witness evidence.5 The court determines the application by way of a hearing, for 
which each party may file written evidence. The parties are not permitted to rely 
on oral evidence at the hearing unless the court specifically permits this. 

Summary judgment therefore gives the applicant the opportunity of obtaining 
judgment on a claim at an early stage, thereby avoiding two of the most onerous 
stages of the litigation process, disclosure and witness statements, and with an 
abbreviated trial. The corollary to this is that the threshold for success is 
significantiy higher than at an ordinary trial. At full trial, the case is decided on 
the balance of probabilities. At summary judgment, however, the applicant must 
show that the respondent has no real prospect of success, and it will be sufficient 

3 The CPR are available at www.justice.gov.uk/civil/procrules_fin/. 
4 CPR rule 24.2. 
5 Civil Procedure (The White Book Service) (2008), Sweet & Maxwell, Volume I, para. 24.4.1. 
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for the respondent to show that his/her arguments in defence of the claim are 
'realistic' as opposed to 'fanciful'.6 

Given this standard of proof, one way in which a respondent may defeat an 
application for summary judgment is to rely upon factual assertions that need to 
be tested via disclosure and witness evidence. This is not to say that the court will 
accept such assertions without analysis, but the court should not hold a 'mini-
trial' of the case.7 Accordingly, without a very strong case on the documentation 
before the court at the summary judgment hearing, the application will most 
probably fail. Such a failure, however, goes only to the application and not the 
substantive claim, which can subsequently proceed to full trial in ordinary course 
(although there are likely to be significant cost consequences for the losing 
applicant). 

Whilst this article focuses on summary judgment, there are other mechanisms 
under the CPR for accelerating the determination of a claim. These include 
strike out, bringing a claim as a Part 8 claim, and applying for an expedited 
hearing. Each is briefly discussed below: 

The court may strike out a party's statement of case if it discloses no 
reasonable grounds for bringing or defending the claim, or is an abuse of the 
court's process or otherwise likely to obstruct the just disposal of the claim.8 In 
practice, an application for strike out is usually made as an alternative to 
summary judgment and determined with reference to the same criteria. 

Part 8 claims utilise a procedure available under CPR Part 8 (as opposed to the 
ordinary Part 7 procedure) when the court's decision is sought 'on a question 
which is unlikely to involve a substantial dispute of fact'.9 This procedure is often 
used when a claim is framed as a question of contractual construction. It results 
in a simplified procedure involving the parties' service of written evidence 
followed by a hearing. As with summary judgment, the defendant can defeat it (or 
at least have the claim moved to the Part 7 procedure) demonstrating that the 
claim will involve the court addressing disputes of fact. However, unlike summary 
judgment, the court will determine the claim on the balance of probabilities, and 
the claimant does not start from any disadvantage. 

An application for an expedited hearing, in contrast to all of the mechanisms 
considered above, is simply a matter of case management rather than a materially 
different procedure. It involves the applicant informing the court that the claim 
needs to be resolved as quickly as possible and proposing an expedited process. 
This usually includes the same steps as would take place in ordinary course, but 
subject to an abbreviated timetable. The CPR do not specifically provide for such 
an application, but it has evolved into standard practice, as reflected, for example, 
in the Admiralty and Commercial Court Guide.w 

6 ED&FMan liquid Products Ltd v. Patel [2003] EWCA Civ 472, para. 7 
7 Ibid. para. 10. 
8 CPR rule 3.4. 
9 CPR rule 8.1. 

10 Admiralty and Commercial Court Guide (7th edn, 2006), sectionjl. 
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III. HISTORIC POSITION REGARDING SUMMARY 
J U D G M E N T IN ARBITRA TION 

Before discussing the current relationship between summary judgment and 
arbitration in England, it is useful to understand the historic position, which was 
markedly different. 

Prior to the enactment of the 1996 Act, a claimant was entitled to obtain 
summary judgment11 notwithstanding that the parties had entered into an 
arbitration agreement. This was on the basis that section 1 of the Arbitration Act 
1975 ('1975 Act') provided that: 

if any party to an arbitration agreement ... commences any legal proceedings in any court 
against any other party to the agreement ... in respect of any matter agreed to be referred any 
party to the proceedings may ... apply to the court to stay the proceedings; and the court, unless 
satisfied that... there is not in fact any dispute between the parties with regard to the matter agreed to be referred, 
shall make an order staying the proceedings. (Emphasis added) 

It was held that if a defendant could not defend a claim or part of a claim, then 
there was no dispute in respect of that claim or part of a claim to be referred to 
arbitration. It was therefore common practice for a claimant to apply for 
summary judgment on a claim and a defendant to apply for a stay in favour of 
arbitration, and the two applications to be heard together 'as opposite sides of the 
same coin'.12 

In Channel Tunnel Group Ltd v. Balfour Beatty Construction Ltd,13 Lord Mustill 
acknowledged that, in international terms, this was a 'unique' practice, and that 
the courts should be wary of encroaching on parties' agreements to have their 
commercial differences resolved by a particular tribunal. However, he also 
commented that it was a useful practice because it protected creditors from being 
forced into an unfavourable settlement by the prospect of waiting until the end of 
an arbitration to obtain payment of their claims.14 This echoed the earlier 
decision of the House of Lords in Nova (Jersey) Knit Ltd v. Kammgarn Spinnerei 
GmbH,15 where it was held that to stay a court action for payment under bills of 
exchange would defeat the commercial principles upon which such bills were 
based.16 

However, the practice also received judicial criticism, notably the dissenting 
judgment of Lord Salmon in the Nova (Jersey) Knit case and the judgment of 
Saville J in Hayter v. Nelson.11 When the 1996 Act was enacted, the words 
highlighted in section 1 of the 1975 Act as reproduced above were deleted from 
the equivalent provision (section 9). The Department Advisory Committee on 

" Under RCS Order 14 (the predecessor to CPR rule 24). 
12 HalM Shipping Corporation v. Sopex Oils Ltd [1998] 2 All ER 23 at p. 26. 
13 [1993] 2WLR262. 
14 Ibid. pp. 278-279. 
15 [1977] 1 WLR713. 
16 Ibid, per Lord Wilbeforce at p. 721. 
17 [1990] 2 Lloyd's Rep. 265. 
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Arbitration Law's Report ('DAC Report') on the 1996 Act, which was chaired by 
Saville LJ (as he had by then become), stated that this was done so because the 
words did not appear in the New York Convention and were unnecessary and 
confusing.18 

Following the coming into force of the 1996 Act, the court in Halki Shipping 
Corporation v. Sopex Oils Ltd19 was asked to consider an application for a stay under 
section 9 of the 1996 Act on the basis that the claimant's claim was subject to an 
arbitration agreement. The Court of Appeal held (Hirst LJ dissenting) that the 
removal of the highlighted words in section 9 of the 1996 Act, especially in view 
of the DAC Report, indicated Parliament's intention to remove the court's power 
to override an arbitration agreement in these circumstances, and so held that no 
stay should be granted, notwithstanding that, in the absence of an arbitration 
agreement, summary judgment would be available. 

IV C U R R E N T POSITION 

Since the Halki case, therefore, a claimant can be compelled to arbitrate any 
claim, even when the defendant has no real prospect of defending it. This aligns 
English law with the laws of most European countries and US federal law. 
However, it potentially puts claimants in arbitration at a disadvantage because, in 
contrast to the different mechanisms available in litigation as described above, 
neither the English law of arbitration as codified in the 1996 Act nor the 
commonly used arbitration rules and institutional codes (e.g. the LCIA Rules, or 
the arbitration rules of the International Chamber of Commerce ('ICC Rules'), 
United Nations Commission on International Trade Law ('UNCITRAL Rules'), 
International Centre for Settlement of Investment Disputes ('ICSID Rules') or 
London Marine Arbitrators Association ('LMAA Rules')) specifically provide a 
procedure for the summary disposition of claims. 

The LCIA Rules do permit a party to apply to the LCIA Court for expedited 
formation of the tribunal in the cases of 'exceptional urgency',20 but this speeds 
up only the tribunal's formation, and not the process thereafter. This can be 
ordered notwithstanding opposition by the other party. There are also various 
consensual processes available. The ICC Rules allow the parties to agree to the 
ICC Pre-Arbitral Referee Procedure, by which the Referee can grant certain 
interim relief ahead of the arbitration taking place.21 The LMAA Rules provide 
for an abbreviated procedure for small claims, again subject to the agreement of 
both parties.22 

Of course, it is also open to the parties to agree, either in the arbitration clause 
or on an ad hoc basis thereafter, that the tribunal may (or indeed shall) determine 

18 DAC Report, para. 55. 
'9 [1998] 2 All ER 23. 
20 LCIA Rules, art. 9. 
21 Available at www.iccwbo.org/court/arbitration/id5002/index.html. 
22 Available at www.lmaa.org.uk/terms-commentary-on-the-lmaa-small-claims-procedure.aspx. 
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claims on a summary or expedited basis. The authors have encountered 
arbitration clauses providing for the proceedings to be expedited, but not clauses 
providing for summary proceedings, at least under English law.23 

What, however, is the position when there is no applicable special institutional 
procedure or agreement between the parties? Under the 1996 Act, the tribunal 
has a wide discretion to determine 'all procedural and evidential matters'.24 This 
wide authority is reflected in the institutional codes. For example, article 14.2 of 
the LCIA Rules states: 

Unless otherwise agreed by the parties under Article 14.1, the Arbitral Tribunal shall have the 
widest discretion to discharge its duties allowed under such law(s) or rules of law that the Arbitral 
Tribunal may determine to be applicable, and at all times the parties shall do everything 
necessary for the fair, efficient and expedited conduct of the arbitration. (Emphasis added) 

Arguably, the general procedural discretion conferred upon the tribunal is 
wide enough to permit the summary disposition of claims. After all, the 
procedure applied in court is subject to overriding principles, for example the 
principles of natural justice and Article 6(1) of the European Convention on 
Human Rights (the right to a fair trial).25 The practice of awarding summary 
judgment has not been found to encroach upon those principles.26 

There is, therefore, a powerful argument that, provided that the applicant 
meets the stringent requirements that would be imposed in court (i.e. showing 
that the defendant has no real prospect of defending the claim upon which 
summary judgment is sought), the tribunal should determine claims summarily. 
Equally, it ought to be possible to ask for strike out of statement of case, frame a 
claim as a matter of contractual construction akin to a Part 8 claim and/or ask 
the tribunal to adopt an expedited procedure. Indeed, in the experience of the 
authors, tribunals have been persuaded to do all of these things. 

However, there is also a credible counter-argument. The court rules specifically 
provide for summary judgment. Those governing arbitration do not. Moreover, 
the 1996 Act imposes, under section 33 of the Act, a general duty upon the 
tribunal to give 'each party a reasonable opportunity of putting his case and 
dealing with that of his opponent'. Further, there is an emphasis on parties' rights 
to oral hearings within several of the institutional codes (see e.g., article 20(2) of 
the ICC Rules and article 19.1 of the LCIA Rules). Arguably, therefore, by 
choosing to refer their disputes to arbitration, parties impliedly agree to exclude 
the possibility of judgment being awarded on a summary basis absent both 
parties' consent. 

23 In R. Doak Bishop, 'A Practical Guide for Drafting International Arbitration Clauses' in (2000) International 
Energy Law and Taxation Rev. 16, the author stated (at p. 32) that he had 'seen several domestic arbitration 
clauses in the United States that authorised (but did not compel) the arbitrators at their discretion to decide 
the case on "summary judgment"'. 

24 Arbitration Act 1996, s. 34(1). 
25 Available at http://conventions.coe.int/Treaty/en/Treaties/Html/005.htm. 
M Kentv. Griffins [2001] QB 36. 
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There is some academic support for this proposition. In Mustill and Boyd, 
Commercial Arbitration,27 the authors discussed the old practice of a party being able 
to obtain summary judgment in court notwithstanding an arbitration clause, and 
commented: 

in all but the simplest of cases the Court will be required not merely to inspect the defence, but 
to enquire into it; a process which may, in matters of any complexity, take hours or even days. 
When carrying out the enquiry, the Court acts upon affidavits rather than oral evidence. The 
defendant might well object that this kind of trial in miniature by the Court is not something for 
which he bargained, when making an express contract to leave his rights to the sole adjudication 
of an arbitrator.28 

The implication of this is that, in an arbitration, a party will have the 
opportunity of a full, rather than a summary, hearing of its defence, and this was 
an argument put forward by Judith Gill in her recent paper to the ICC A on the 
subject.29 Indeed, in circumstances where the claimant asks for summary 
judgment, and a respondent responds that it should be given the right to mount 
a full defence, including obtaining disclosure and serving witness evidence, it will 
be a confident tribunal that refuses to accede to the defendant's request, 
especially when the impact of the additional length and expense of the arbitration 
upon the claimant can be compensated by an award of interest and costs. 

V C H A L L E N G E O F A W A R D S G R A N T E D O N A S U M M A R Y 
BASIS I N T H E E N G L I S H C O U R T 

If an award is granted by a tribunal on a summary basis against the objections of 
a respondent, then the respondent will most probably consider challenging the 
award in court. This would most likely be on the basis that the adoption of the 
summary procedure constituted a serious irregularity such that it suffered a 
substantial injustice pursuant to section 68 of the 1996 Act; for example, because 
the tribunal breached its general duty of giving each party the opportunity of 
putting his or her case30 or because the tribunal failed to deal with all the issues 
that were put to it.31 A party's rights under section 68 are mandatory and thus 
effective notwithstanding any agreement to the contrary between the parties.32 

There is considerable case law on section 68. Generally speaking, the court's 
starting point is the DAC Report, in which it was stated that section 68 was 
designed as: 

a long stop, only available in extreme cases where the tribunal has gone so far wrong in its 
conduct of the arbitration that justice calls out for it to be corrected.33 

27 Mustill and Boyd, Commercial Arbitration (2nd edn, 1989). 
28 Ibid. p. 123. 
29 Judith Gill, Applications for the Early Dispositions of Claims in Arbitration Proceedings (10 December 2008). 
30 Arbitrationn Act 1996, s. 68(2)(a). 
3i Ibid. s. 68(2)(d). 
32 Ibid. s. 4(1) and Sch. 1. 
33 DAG Report, para. 280. 
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The court then usually applies a two stage process analysing (i) whether a serious 
irregularity has occurred and, if so, (ii) whether this has caused substantial 
injustice. 

There does not appear to be any case where the court has specifically 
considered whether an application for the summary disposal of a claim in an 
arbitration amounted to a serious irregularity under section 68. However, BTC 
Bulk Transport Corporation v. Glencore International AGii is almost on point. In that 
case, Cooke J considered an application brought under section 68 on the basis 
that the tribunal acted in breach of its general duty under section 33 to give each 
party a reasonable opportunity of putting his case and dealing with that of his 
opponent, as mentioned above. 

In this case, the claimant (BTC) had applied for a strike out of the 
counterclaim of the defendant (Glencore) on a summary basis, in an arbitration 
conducted under the LMAA Rules. After an exchange of correspondence and 
submissions, the tribunal made a final award determining Glencore's 
counterclaim in Glencore's favour. The case put by BTC was that this was a 
serious irregularity because the only application before the tribunal was its own 
application for summary disposal of the counterclaim, and having a final award 
made against it caused it substantial injustice because it was deprived of the 
opportunity to make certain further submissions which it would have made, had 
it known a final award against it was a possibility. Cooke J agreed with BTC, 
ruling that an irregularity had occurred and that this had caused a substantial 
injustice because BTC's counter-argument was 'not hopeless'.35 Cooke J therefore 
allowed the appeal. 

Similar challenges have been made to arbitration awards in several other cases. 
In Vee Networks Ltd v. Econet Wireless International Ltd,36 the defendant (EWI) 
challenged an award under section 68 on the grounds that the tribunal arrived at 
its conclusion on the basis of a point of law that had not been advanced by either 
party in the course of the hearing and was demonstrably wrong.37 Colman J 
concluded that by advancing that point the tribunal 'was neither acting fairly nor 
giving each party a reasonable opportunity of putting its case'.38 He also ruled 
that the test for substantial injustice was that the opposite conclusion was 'at least 
reasonably arguable'39 and that, in this case, EWTs argument met this threshold, 
and so its challenge succeeded. 

In Bandwith Shipping Corporation v. Intaari,40 the claimant (Bandwith) challenged 
an award under section 68, on the basis that it did not have a reasonable 
opportunity to deal with one of the submissions made against it. In fact, Clarke J 

34 [2006] EWHC 1957 (Coram). 
35 Ibid. para. 26. 
36 [2004] EWHC 2909 (Comm). 
37 Ibid. para. 13. 
38 Ibid. para. 84. 
M Ibid. para. 90. 
*° [2006] EWHC 2532 (Comm). 
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ruled that Bandwith did have a reasonably opportunity of dealing with the 
submission.41 He said, however, that had he found the opposite, he would have 
upheld the challenge, and he could not say that there was 'plainly no prospect' of 
Bandwith's argument on the point being wrong.42 

Finally, in Bluewater Energy Services BV v. Technip Offshore International,^ the 
claimant (Bluewater) challenged an award pursuant to section 68 on the basis 
that its counterclaim had been dismissed on grounds of matters that had not been 
addressed by the parties and in relation to which the tribunal failed to invite 
submissions.44 However, Steel J dismissed the application, on the basis that 
neither a serious irregularity nor any substantial injustice had occurred. In 
relation to the former the judge stated that: 

it is not necessary that the full extent of the argument should be spelt out by the tribunal. It is 
quite sufficient that the nature of the contention and its potential outcome is brought to the 
parties' attention.45 

In relation to the latter, he ruled that the claimant's argument had 'no realistic 
prospect of success'.46 

There are two significant points to draw from these decisions. First, the 
question of whether the disposal of claim in an arbitration on a summary basis is, 
in itself, a serious irregularity, is still undecided. In the BTC case, there was no 
suggestion that BTC's application for strike out was itself irregular. However, that 
was not a point run by Glencore in the arbitration or the subsequent court case. 
The cases show that the court approaches the matter of irregularity as a question 
of fact. However, it is conceivable that a party which was denied the opportunity 
of (for example) obtaining disclosure and conducting cross-examination because 
its opponent's application for summary judgment was granted by the tribunal, 
resulting in a final award against it, might seek to challenge that award under 
section 68. 

Secondly, the test that judges have applied to assess whether as a result of the 
irregularity the claimant has suffered a serious injustice (i.e. the second limb of 
the section 68 test), is similar to the test for defending an application for summary 
judgment., i.e. whether the counter-argument has a realistic prospect of success. 
This means that, even if a court were to find that the determination of a claim on 
a summary basis in an arbitration amounted to a serious irregularity (and thus 
satisfied the first limb of the section 68 test), the party bringing the challenge 
under section 68 would, in effect, have to defeat in court the summary judgment 
application that had previously succeeded in arbitration. 

41 Ibid. para. 75. 
42 Ibid. para. 77. 
43 [2006] EWHC 2879 (Comm). 
44 Ibid. para. 8(a). 
45 Ibid. para. 38(iii)(d). 
46 Ibid. para. 44. 
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Based on the above, there is a definite possibility of a party challenging a 
tribunal's decision to determine a claim summarily at court under section 68. 
The party will be able to make legal arguments that claims should not be 
determined summarily in arbitration, and also that, as a matter of fact, the 
decision to do so amounted to a serious irregularity. In practice, a judge is likely 
to be reluctant to re-open a fair and balanced procedural decision by a tribunal. 
However, just the fact that a party could ask the court to do so might well make 
a tribunal reluctant to deliver an award susceptible to such a challenge and 
therefore err on the side of caution by refusing to determine the claim summarily. 

VI . R E C O G N I T I O N A N D E N F O R C E M E N T U N D E R T H E 
N E W Y O R K C O N V E N T I O N 

There is also the risk that an award granted on summary basis will not be 
enforceable under the New York Convention,47 which provides for the court of 
any signatory state to recognise and enforce any arbitral awards published in any 
other signatory state, provided that the award complies with its terms. 

Article V of the New York Convention sets out various grounds upon which 
recognition and enforcement may be refused. These include Article V(l)(b) (the 
claimant not being given proper notice of the arbitration proceedings or being 
unable to present its case),48 Article (V)(l)(d) (the arbitration procedure not being 
in accordance with the agreement of the parties or the law of the seat of the 
arbitration),49 and Article 2(b) (recognition or enforcement of the award being 
contrary to public policy).50 Those provisions are mirrored in section 103 of the 
1996 Act, which deals with the recognition and enforcement of New York 
Convention awards under English law. 

In Minmetals Germany GmbH v. Ferco Steel Ltd,51 ColmanJ had to determine an 
application by the defendant (Ferco) to set aside leave to enforce two Chinese 
arbitral awards on the basis that the tribunal failed to give Ferco the opportunity 
to make particular submissions in relation to the first award and that there had 
been a breach of natural justice by reason of the tribunal failing to carry out 
certain further investigations into the evidence in relation to the second, and 
therefore breached the three sub-paragraphs of section 103 equivalent to the 
provision of the New York Convention set out above.52 

47 Convention on the Recognition and Enforcement of Foreign Arbitration Awards, made at New York, 
10 June 1958. 

48 'The party against whom the award is invoked was not given proper notice of the appointment of the 
arbitrator or of the arbitration proceedings or was otherwise unable to present his case.' 

49 'The composition of the arbitral tribunal or the arbitral procedure was not in accordance with the 
agreement of the parties, or, failing such agreement, was not in accordance with the law of the country 
where the arbitration took place.' 

50 'The recognition or enforcement of the award would be contrary to the public policy of that country.' 
51 [1999] 1 All ER (Coram) 315. 
" i.e. Arbitration Act 1996, s.l03(2)(c), (e) and (3). 
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Colman J held that: 

the inability to present a case to arbitrators within s. 103(2)(c)53 contemplates at least that the 
enforcee has been prevented from presenting his case by matters outside his control. This will 
normally cover the case where the procedure adopted has been operated in a manner contrary 
to the rules of natural justice.54 

The Court of Appeal subsequently approved this statement in Ajay Kanoria and 
others v. Tony Francis Guinness.^ Colman J also held that if foreign awards were 
arrived at by means that were contrary to the requirements of substantial justice 
under English law, they would be denied recognition and enforcement under the 
public policy exception.56 

In fact, in Minmetals, Colman J held that Ferco had been able to present its case 
and had suffered no substantial injustice. However, it is readily conceivable that 
the enforcee of a New York Convention award delivered on a summary basis 
might argue that it was, for example, prevented from presenting its case, or 
suffered substantial injustice by reason of not being permitted to receive 
disclosure or cross-examine witnesses. Obviously, the approach taken by the court 
of which enforcement is requested may differ in jurisdictions other than England, 
but as far as England itself is concerned the susceptibility of a foreign award 
delivered on a summary basis must, depending on the facts of the case, be a real 
possibility. 

A related question is the extent to which a failure by an enforcee to appeal the 
award in the court of the country where the arbitration had its seat should 
prevent that party from subsequently resisting enforcement in another country 
under the New York Convention. Colman J in Minmetals considered that it 
should, stating: 

If the award is defective or the arbitration is defectively conducted the party who complains of 
the defect must in the first instance pursue such remedies as exist under that supervisory 
jurisdiction.57 

However, in contrast, in Ajay Kanoria the Court of Appeal held that a failure by 
the enforcee to appeal the award in the Indian court did not prevent him relying 
on section 103(2)(c). It did, however, point out that the facts of the case 
constituted 'an extreme case of potential injustice'.58 

53 Equivalent to Art. V(l)(b). 
54 Minmetals [1999] 1 All ER (Coram) 315 at p. 328. 
55 [2006] EWCA Civ 222, para. 23. 
56 New York Convention, Art. 2(b) and s. 103(3) of the 1996 Act. 
57 Minmetals [1999] 1 All ER (Coram) 315 at p. 332. 
58 Ajay Kanoria [2006] EWCA Civ 222 at para. 26. 
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VII . P R O C E D U R E S AVAILABLE I N D U T C H L I T I G A T I O N 

The Dutch legal system, being a civil law system, is fundamentally different from 
the English legal system.59 One such difference is the lack of discovery procedures 
akin to those available under English law. In addition, the Dutch legal system 
does not feature cross-examination. Witnesses are questioned only by the judge, 
and not by the parties. Dutch proceedings do not, therefore, usually compare 
with the typical duration of proceedings in English litigation. Accordingly, the 
need to have a procedure to deal with proceedings that have no real prospect of 
success on a summary basis in order to save the time and costs of the parties and 
the court is not present in Dutch litigation to the same extent as in English 
litigation. 

Nevertheless, the Dutch legal system does have a procedure that is referred to 
as 'summary proceedings' (otherwise referred to in this article as 'kort geding' 
proceedings). In particular, article 254 of the DCCP provides for kort geding 
proceedings, stating that a request for such can be granted when in urgent 
matters the interests of the parties require an immediate interim measure ahead 
of the conclusion of the main proceedings which will take place subsequently. The 
court will usually be receptive to such a plea of urgency. 

Kort geding proceedings are, thus, only available as regards matters that cannot 
wait until the conclusion of the full litigation process.60 Accordingly, kort geding 
proceedings are closer to interim measures under English law than to summary 
judgment, being available not on grounds of the (lack of) merit of one party's 
case, as is the case with English summary judgment, but rather because the 
situation demands the urgent granting of relief. This is reinforced by the fact that, 
in kort geding proceedings, a party can only request either an order or an 
injunction, because of the general assumption (though see below for arguments to 
the contrary) that it is not possible to request a declaratory judgment in kort geding 
proceedings.61 

That having been said, there are aspects of kort geding that are similar to a 
substantive summary judgment in the English sense. First, there are several Dutch 
sources that argue that it is in fact possible to request a declaratory judgment in 
kort geding proceedings62 (although the Supreme Court has not confirmed this). 

59 For a general overview of Dutch arbitration law, see Vesna Lazic and Gerard Meijer, 'The Netherlands' in 
Practitioner's Handbook on International Arbitration (C.H. Beck, 2002), p. 889 and Bart van Tongeren and Max 
van Leyenhorst, 'The Netherlands' in Arbitration World (2nd edn, European Lawyer Ltd, 2006), p. 219. 

60 It should be noted that art. 223 of the DCCP provides for proceedings for interim measures in cases which 
are already pending. 

61 E.M. Meijers and J. Th. Vermeulen, Het Kort Geding (W.E.J. Tjeenk Willink, 1967), p. 50; H. Bolt, De voorlopige 
voorzieningsprocedure (Kluwer, 1986), pp. 51—52; P.A. Stein and A.S. Rueb, Compendium van het burgerlijkprocesrecht 
(Kluwer, 2007), pp. 252-253; W. Schenk and J.H. Blaauw, Het kort geding (Kluwer, 2002), pp. 185-188; 
Attorney-General Bakels, HR 3 November 2000, JAR 2000, 248 (who cites Pres. Rb. s-Gravenhage, 
23 December 1997, KG 1998,42; Pres. Rb. Zutphen, 24 December 1997, KG 1998, 137); and HR 2 April 1976, 
NJ 1977, 361. 

62 W.E. van der Woude, 'Het declartoir vonnis in kort geding' in (1985) 34 AA 2; and J. Leyten, 'Proces-verbaal 
van Zwarigheden. Het declaratoir in kort geding en in twee bedrijven' in (1976) 27 }fjB 933; P. Zonderland, 
Het kort geding (1972), pp. 24-27; and Pres. Rb. Zwolle, 30 September 1996, KG 1996, 352. 
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Secondly, it is possible to obtain a 'quasi-declaratory' judgment when the request 
can be phrased in such a way that it is for an order or an injunction. In those 
cases, the court has to reach a declaratory decision before it can render the order 
or injunction. It will, consequently, result in an order or injunction with a 
declaratory decision in the body of the judgment.63 Thirdly, whilst kort geding 
proceedings are interim proceedings, main proceedings are not initiated in many 
cases and because the interim ruling is not, generally, limited in scope or time, if 
main proceedings are not subsequently pursued the interim ruling becomes, in 
effect, the final ruling. 

VIII . P R O C E D U R E S AVAILABLE I N A R B I T R A T I O N 

The Dutch Arbitration Act is contained in articles 1020 to 1076 of the DCCP. 
Articles 1020 to 1073 apply to arbitral proceedings with a seat in the 
Netherlands. Articles 1074 to 1076 apply to arbitral proceedings with a seat 
outside of the Netherlands and regulate the recognition and enforcement of 
foreign arbitral awards. 

Unlike the position in England under the 1996 Act, the DCCP makes express 
reference to arbitral summary proceedings: article 1051(1) provides that the 
parties are entitled to empower the arbitral tribunal or its chairperson to render 
an award in summary proceedings, within the limits imposed by article 254(1).64 

As discussed in more detail below, the parties often exercise this choice by 
incorporating the NAI Rules into their arbitration agreement. 

Article 1020 of the DCCP governs the validity of an arbitral agreement.65 

Once it is established that a valid arbitration agreement exists, article 1022 is 
triggered.66 Under article 1022(1), the Dutch courts have no jurisdiction once a 
valid arbitration agreement has been entered into.67 

However, the DCCP carves out two exceptions under article 1022(2), which 
provide that the arbitration agreement shall not preclude a party from applying 
either: 

63 Pres. Rb. Den Haag, 2 September 1988, IER 1989, 9, in which the President of the District Court of the 
Hague held that a declaratory decision can, and in some instances must, be given in the body of the 
decision. 

64 Lazic and Meijer, supra n. 59 at p. 926. 
65 Ibid. p. 891. 
66 DCCP, art. 1022 reads (unofficial translation, available at www.kluwerarbitration.com): '(1) A court seized in 

a dispute in respect of which an arbitration agreement has been concluded shall declare that it has no 
jurisdiction if a party invokes the existence of the said agreement before submitting a defence, unless the 
agreement is invalid. (2) An arbitration agreement shall not preclude a party from requesting a court to 
grant interim measures of protection, or from applying to the President of the District Court for a decision 
in summary proceedings in accordance with the provisions of Article 254. In the latter case the President 
shall decide the case in accordance with the provisions of Article 1051. (3) An arbitration agreement shall 
not preclude a party from requesting the court to order preliminary witness examination, a preliminary 
expert report or a preliminary site visit, unless at the time of this request arbitrators have been appointed. 
Article 187(1) is applicable as if no arbitration agreement has been concluded'. 

67 Lazic and Meijer, supra n. 59 at. 901. 
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(a) to the court for interim measures; or 
(b) to the President of the District Court for kort geding proceedings in 

accordance with the provisions of article 254. 

In addition, article 1022(3) provides that, if the arbitral tribunal has not yet 
been constituted, a party may request the court to order (i) a preliminary witness 
examination, (ii) a preliminary expert report, or (iii) a preliminary site visit. 

The ability for parties to apply to the court for interim measures 
notwithstanding an arbitration agreement is not an unusual feature, and indeed is 
mirrored in England by section 44 of the 1996 Act, which contains similar 
provisions. The ability to apply to the court for kort geding proceedings is more 
unusual. However, its scope is limited by article 1051(2). Article 1051(2) provides 
that the President may reject jurisdiction when parties have entered into an 
arbitration clause that allows for arbitration kort geding proceedings.68 In other 
words, when the parties have chosen to empower the arbitral tribunal to render 
an award on a summary basis, the President can decide to render a summary 
judgment in court or refer the dispute to summary arbitral proceedings.69 

Case law on this subject is scattered and only gives a general idea of when the 
President will declare that he or she has jurisdiction or not. The following two cases 
provide examples of the President deciding to retain jurisdiction and hear the case. 

In Goudse Verzekeringen BVv. Sparta Rotterdam,70 the President held that he had 
jurisdiction, for two main reasons. First, the President held that the question to be 
answered was a legal one and the additional expertise that might be derived from 
an arbitral tribunal was unnecessary. Secondly, the President was concerned that 
the parties would not agree on the composition of the arbitral tribunal, and thus 
would be unable to obtain a speedy judgment.71 In another case, BR 2003/618,72 

68 Article 1051 of the DCCP states (unofficial translation): '(1) The parties may agree to empower the arbitral 
tribunal or its chairman to render an award in summary proceedings, within the limits imposed by article 
254(1). (2) In the event that, notwithstanding such agreement, the case is brought before the President of the 
District Court in summary proceedings, he may, if a party invokes the existence of the said agreement, taking 
into account all circumstances, declare to have no jurisdiction by referring the case to the agreed summary 
arbitral proceedings, unless the said agreement is invalid. (3) A decision rendered in summary arbitral 
proceedings shall be regarded as an arbitral award to which the provisions of Sections three to Five inclusive 
this Title shall be applicable. (4) In the case of a referral to the summary arbitral proceedings mentioned in 
paragraph (2) above, no appeal may be lodged against the decision of the President of die District Court'. 

69 Lazic and Meijer, supra n. 59 at p. 927. 
70 President of the District Court of Rotterdam, 3 June 1999, BR 1999, 202 {Goudse Verzekeringen BVv. Sparta 

Rotterdam). 
71 The President held: '4.2. The President has already made a decision regarding Article 1051 of the DCCP 

during the oral hearing. As mentioned during the oral hearing, the President sees no reason to declare that 
he has no jurisdiction in the present case, based on the following circumstances. As follows from the 
explanation to the request, the current dispute is regarding the question whether the termination of the 
agreement by Sparta is in concordance with the grounds for termination mentioned in the agreement, 
which is by default a question with a primarily legal character. Furthermore, it is - given the procedure 
dictated by the applicable arbitral rules - necessary that parties reach agreement over the constitution of the 
arbitral tribunal in order to receive an urgent summary judgment, which is - given the manner in which the 
parties behaved during these summary proceedings - unlikely to happen'. 

72 President of the District Court of Maastricht, 8 September 1997, BR 2003, 618. 
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a different President held that he had jurisdiction because the claim was so clear 
that it would have been a waste of time to refer the case to arbitration.73 

On the basis of these cases, therefore, the President will assume jurisdiction if 
that helps the case-efficiency and no special expertise is required. 

There are also cases in which the President declined jurisdiction to hear the 
case and referred it to arbitration. By way of illustration, four of these are 
discussed in the following paragraphs. 

In Veerman v. de stichting RKFC Volendam7A the President held that the ordinary 
court only had jurisdiction if the request before it would not be dealt with by the 
arbitral tribunal, or not within a reasonable time.75 

In BR 1993/928,76 the President declined jurisdiction on the grounds that (i) 
the arbitration agreement, which provided for summary arbitral proceedings, had 
been explicitly invoked; (ii) an arbitral award could be obtained on short notice; 
and (iii) the arbitral institution (and presumably therefore also the arbitral 
tribunal that would be constituted) had specific knowledge of the subject area of 
the dispute.77 

In Bruil Bouwbedrijf Ede v. Ebag Vastgoed Duiven,7S the President also elected to 
decline jurisdiction, on the grounds that (i) an arbitral award could be obtained 
on a summary basis; (ii) the relevant arbitration institute had specific knowledge 
relating to the subject area of the dispute; and (iii) the party opposing summary 
arbitral proceedings had already filed a request for arbitration kort geding 
proceedings at an earlier stage of the dispute.79 

73 The President held: '5.1.2 ... The President disregards the defence that this claim is subject to arbitration, 
because the President decided that, given the circumstances of this case mentioned by the parties and that 
which is mentioned in Article 1051(2) DCGP, he has jurisdiction to hear this case. With respect to the claim, 
both the magnitude and the indebtedness of the claim are clear and recognized, so that no special 
construction knowledge is required to decide this claim'. 

74 President of the District Court of Amsterdam, 29 October 1987, KG 1987, 478 (Veerman v. de stichting RKFC 
Volendam). 

75 The President held: '6. Only when a request as just mentioned [request for arbitral summary proceedings] 
would not (or not within a reasonable amount of time) be honoured, could there be grounds for a request for 
summary proceedings with the President'. 

76 President of the District Court of The Hague, 16 July 1993, BR 1993, 928. 
77 The President held: 'Pursuant to Article 1051(2) DCCP, a valid arbitration agreement does not obstruct the 

jurisdiction of the President of the District Court. However, the respondent explicitly invokes the arbitration 
agreement. In addition, the claimant can obtain a judgment in arbitral proceedings on short notice, while 
the nature of the dispute brings with it that the Raad van Arbitrage [the relevant arbitration institute] is pre
eminently equipped to deal with this dispute. Therefore, the President of the District Court declares that he 
has no jurisdiction to hear this case'. 

78 President of the District Court of Arnhem, 16 May 2002, KG 2002, 156 [Bruil Bouwbedrijf Ede v. Ebag Vastgoed 
Duiven). 

79 The President held: '8. ... In the present case, the President will declare that he has no jurisdiction to hear 
this case. In this respect, three issues are of main importance, and will be discussed below. 9. It is likely that 
Bruil would receive an adequate response in the short term to a renewed request for arbitral summary 
proceedings ... 10. In addition, it is of interest that Brail's claim is a claim that pre-eminendy could be dealt 
with by the Raad van Arbitrage [the relevant arbitration institute]... 11. Finally, with respect to referring this 
case to arbitral summary proceedings it is of importance that Ebag has in an earlier stage filed a request for 
arbitral summary proceedings that regarded - to a large extent - a similar claim before the Raad van 
Arbitrage [the relevant arbitration institute]'. 
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Finally, in Heijman v. Koninklvjke Woudenberg Ameide,80 the President held that since 
(i) the claims fell within the scope of the arbitration agreement, and (ii) the parties 
had been involved in several arbitral proceedings, and received several arbitral 
awards, in respect of which they acquiesced regarding the claims made in the 
summary arbitral proceedings, he had no jurisdiction to hear the case.81 

Based on the four cases cited above, speed and specialism are factors that 
contribute to the President's decision regarding his or her jurisdiction, and if it is 
unclear whether the arbitral tribunal will be able to render a swift judgment, the 
President is likely to decide that he or she has jurisdiction. Both the specialism of 
the arbitral tribunal and the previous behaviour of the parties have an impact on 
the President's decision, but the decisive factor is likely to be speed.82 Ultimately, 
though, after considering all the above mentioned cases, no definitive rules 
govern when the President will decide to invoke jurisdiction. He or she will 
always make a case-by-case determination. 

IX. A R B I T R A L S U M M A R Y P R O C E E D I N G S 

The Netherlands Arbitration Institute (NAI) is the foremost arbitration institute 
in the Netherlands and deals with both national and international arbitrations.83 

Since the NAI Rules are institutional rules and not law, they do not apply 
automatically to Dutch arbitrations. However, most parties do incorporate them 
in the arbitration agreement and, consequently, the majority of Dutch 
arbitrations take place under the NAI Rules. 

The NAI Rules84 provide two different procedures for summary arbitral 
proceedings. 

First, article 37 of the NAI Rules applies when the arbitral tribunal in the 
proceedings on the merits has already been appointed. If the place of arbitration 
is in the Netherlands, the arbitral tribunal can, at a party's request, make an 
award in summary arbitral proceedings at any stage of the proceedings. The 
request must be submitted to the arbitral tribunal which then sets the day, time 
and place of the hearing, unless the case lacks urgency or is too complicated. This 
provisional decision will not prejudice the arbitral tribunal's final award 
concerning the merits of the case. 

Secondly, section 4A (articles 42(a)-(o)) of the NAI Rules, which is entided 
'Summary Arbitral Proceedings', contains rules governing arbitration kort geding 

80 President of the District Court of Dordrecht, 13 April 2006, NJF 2006, 336 (Heijman v. Koninklyke Woudenberg 
Ameide). 

81 The President held: 'Now that the parties have already been involved in several arbitral proceedings 
regarding (a number of) the claims of this summary proceeding, the parties acquiescing in the arbitral 
judgments, and that it neither has been stated nor proved that (a number of) the claims of this summary 
proceedings do not fall within the scope of the rules of the Raad van Arbitrage voor de bouw [the relevant 
arbitration institute], it is not logical for the President to assume jurisdiction to hear these claims'. 

82 GJ. Meijer, Overeenkomst tot arbitrage, (diss. Erasmus University Rotterdam), Rotterdam: 2008, p. 875. 
83 See NAI Rules, art. 1 (g) for the definition of an international arbitration. 
84 The NAI Rules are available in English at www.nai-nl.org/english/info2.html. 
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proceedings when (i) there are not yet proceedings on the merits, or (ii) when the 
arbitral tribunal in the proceedings on the merits has not yet been appointed.85 

Arbitral summary proceedings under section 4A are initiated by filing a 
request for such proceedings with the NAI.86 The Administrator of the NAI will 
subsequently appoint a sole arbitrator. The Administrator will not examine 
whether there are grounds for summary proceedings: that is left to the appointed 
arbitrator. The method of appointment that parties have agreed upon will not be 
applicable during arbitral summary proceedings unless expressly indicated 
otherwise.87 After being appointed, the sole arbitrator will immediately determine 
a time and place for the hearing and will inform the parties whether written 
briefs are to be filed.88 The respondent(s) can file a counterclaim at the latest at 
the hearing.89 Following the hearing, the sole arbitrator will render an award.90 

Pursuant to article 42(k) of the NAI Rules, the tribunal can decline to determine 
the case on a summary basis, and refer it to proceedings on the merits, if it 
determines that the case is not sufficiently urgent or is too complicated to be decided 
in arbitral summary proceedings. As is the case with kort geding proceedings in 
court (see above), the tribunal is likely to be receptive to a party's plea of urgency. 

It follows from the NAI Rules that the arbitral summary proceedings will be 
quicker than normal arbitral proceedings. It takes less time to appoint an 
arbitrator, as the NAI has several arbitrators on standby for urgent arbitral summary 
proceedings, and less time is spent on written briefs. In the end, however, it is the 
arbitrator who must write the award, and therefore parties are dependent on him 
or her to receive it expeditiously. 

As with the kort geding proceedings in court, the arbitration kort geding proceedings 
contain similarities with both English summary judgment proceedings and 
interim measures. The interim character of the arbitration kort geding proceedings 
is confirmed by article 42(m) of the NAI Rules, which states that the award in 
arbitration kort geding proceedings will not influence the proceedings on the 
merits.91 In other words, after the arbitration kort geding proceedings, the parties 

85 NAI Rules, art. 42(a) provides: '(1) In cases where, considering the interests of the parties, an immediate 
provisional measure is urgently required, a request for such measures may be heard and decided in summary 
arbitral proceedings, in accordance with the provisions of this section. (2) If, however, an arbitration between 
the same parties has been commenced and the appointment of the arbitrators has been confirmed by the 
Administrator in accordance with article 15(1), the provisions of this section do not apply and the special 
procedure prescribed in article 37 of these Rules is to be followed. (3) The provisions of section One and 
sections Five through Seven apply to the procedure referred to in the first paragraph without exception. The 
provisions of sections Two through Four apply only in so far as reference is made to them in this section. 
(4) The provisions of this section apply if the place of arbitration in situated within the Netherlands. If the 
parties have not determined the place of arbitration, Rotterdam will be the place of arbitration, for the 
purpose of the application of the provisions of this section'. 

86 NAI Rules, art. 42(b). 
87 Ibid. art. 42(f). 
88 Ibid. art. 42(g). 
«s> Ibid. art. 42(i). 
90 Ibid. art. 43. 
91 Ibid. art. 42(m) states: 'The provisional decision shall in no way prejudice the final decision of the arbitral 

tribunal that decides on the merits of the case'. 
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can still initiate, or continue, the proceedings on the merits. Parties are not, 
however, obliged to do so. When the parties do not initiate proceedings on the 
merits, the arbitral award rendered in the arbitral summary proceedings will 
remain in force indefinitely, unless indicated otherwise in the award itself. This is 
similar to the position in court kortgeding proceedings as described above. Further, 
the arbitral tribunal may decide on the merits of the case upon a request by all 
the parties involved.92 This would result in an arbitral award on the merits, which 
would in turn mean that the decision would be final and binding upon the 
parties. 

X . R E C O G N I T I O N A N D E N F O R C E M E N T U N D E R T H E 
N E W Y O R K C O N V E N T I O N 

As with awards delivered by tribunals seated in England, there is the risk that an 
award granted in arbitral summary proceedings in the Netherlands will not be 
enforceable under the New York Convention outside the Netherlands. The 
grounds on which enforcement could be denied are, however, different than 
mentioned above. Since both the Dutch Arbitration Act and the NAI Rules 
contain provisions regulating the procedure, it is unlikely that the award will be 
denied recognition and enforcement based on the grounds mentioned in Article 
V(l)(b) or (d) of the New York Convention. 

There is also a risk that recognition and enforcement might be denied based 
on Article V(l)(e) of the New York Convention,93 which states that an arbitral 
award can only be recognised and enforced when it is binding. Arguably, an 
arbitral award rendered in arbitration summary proceedings cannot be 
considered binding, as it can be overturned by a later arbitral award in the 
proceedings on the merits. In the authors' view, however, this argument lacks 
merit. The arbitral award in arbitral summary proceedings is the final and 
binding award that has been rendered in those summary proceedings on the 
matters before the tribunal. There is a possibility that an award in subsequent 
proceedings on the merits would contradict the original arbitral award. However, 
there is no certainty that proceedings on the merits will be instigated, and it 
would be transparently unjust if, simply because such proceedings were not 
instigated and concluded, the interim award was unenforceable. Moreover, in 
several jurisdictions, including the Netherlands, it is possible to revoke a judgment 
if it becomes clear that the arbitral award is based on, for example, fraud, and 
thus revocation is always possible, even if the period for appeal has passed. 

Therefore, although there is no case law on this issue, it is the authors' 
contention that the criterion as to whether an arbitral award is final should not be 

92 NAI Rules, art. 421(3). 
93 Article V(l)(e) of the New York Convention reads: 'Recognition and enforcement of the award may be 

refused, at the request of the party against whom it is invoked, only if that party furnished to the competent 
authority where the recognition and enforcement is sought, proof that: ... (e) The award has not yet become 
binding on the parties, or has been set aside or suspended by a competent authority of the country in which, 
or under the law of which, that award was made'. 
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whether it is possible that it can be overturned, but whether it can be overturned 
in the specific proceedings in which it was delivered. In the case of arbitration kort 
geding proceedings, the answer must be negative as the proceedings on the merits 
are completely separate proceedings from the arbitration kort geding proceedings, 
and an award delivered on a summary basis in the Netherlands should not be 
denied recognition or enforcement abroad under the New York Convention on 
this basis. 

XI . C O N C L U S I O N 

The authors welcome any arbitration procedures that, whilst respecting the 
parties' decision to resolve their disputes in arbitration, potentially achieve a just 
result more quickly and cheaply and minimise the risk of any award being 
appealed or refused recognition and enforcement. They consider that, given the 
significant level of factual enquiry (most notably, disclosure and witness evidence) 
that forms part of the English litigation process, the summary judgment 
procedure is a good way for a party with a strong case to obtain judgment. 

Moving from litigation to arbitration, neither the 1996 Act nor the LCIA 
Rules expressly provide that summary judgment may form part of the arbitration 
process. It might be said that the corollary to this is that the 1996 Act and the 
LCIA Rules do not stipulate that the arbitration process must, necessarily, involve 
a level of factual enquiry equal to that required under the CPR.94 However, 
English arbitrations do, in practice, often involve disclosure and witness evidence 
at levels comparable to those in litigation before the English court. 

The authors of this article therefore consider that it is important for parties to 
have the ability to obtain summary judgment, Part 8 claims and expedited 
hearings in arbitration as is possible under the CPR. There is an argument that 
this does not require a change in the existing rules, but rather a cultural shift on 
the part of both parties and tribunals to be more receptive to use of the 
procedural flexibility within the existing rules.95 

However, as noted above, many commentators have specifically commented 
that a disadvantage of international arbitration 'is that issues that may be 
dispositive of a case and appropriate for a motion to dismiss or summary 
judgment in court litigation may often be considered by arbitrators only after a 
full evidentiary hearing on all of the issues'.96 The fact is that there is uncertainty 
within the legal community as to tribunals' powers to grant summary judgment 
in arbitration, and because this uncertainty affects the parties' expectations, it can 
become a self-fulfilling prophesy. 

One way to add clarity would be for 1996 Act to mirror the DCCP and/or for 
the LCIA Rules to mirror the NAI Rules in specifically providing for summary 

94 Cf. e.g., the different requirements of Part 31 of the CPR and art. 22.1(e) of the LCIA Rules. 
95 Gill, supra n. 29. 
96 See David W. Rivkin et al, 'Current Trends in US and International Arbitration' in Review of the Americas 

(2008), section 1. 
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proceedings. The authors recognise that the Dutch kort geding procedures should 
be distinguished from the English summary judgment procedure, having a 
requirement of urgency, as opposed to a strong case on the merits, and producing, 
at least technically, only interim remedies. However, given that interim awards 
resulting from arbitration kort geding procedures are often not challenged in 
subsequent main proceedings, in reality such an interim award often amounts to 
a final, summary, disposition of the claim. Specific provision for arbitration kort 
geding procedures make such 'summary' dispositions fairly frequent in the 
Netherlands, and also on the authors' analysis protect against risk of being 
refused recognition and enforcement under the New York Convention. 

Given that arbitral summary judgment is relatively rare in England, and that 
on the authors' analysis there is a risk of such awards being appealed to the 
English court or refused recognition and enforcement under the New York 
Convention, the authors conclude that there is a good argument for specifically 
providing for summary judgment in the 1996 Act and/or the LCIA Rules. 
Obviously, whether a tribunal would exercise such a power would remain in the 
tribunal's discretion, but in the authors' opinion an express statement of the 
tribunal's powers in this regard would be a useful clarification of the law. 

The authors are more equivocal about the Dutch provision to allow courts to 
grant kort geding judgments, at the court's discretion, notwithstanding a valid 
arbitration agreement. Premised on Dutch case law, it appears to be uncertain 
when the court will or will not exercise its discretion, and there are also good 
reasons arising out of the English case law why, if the parties choose to have their 
disputes resolved in arbitration, the court should have no involvement. Therefore, 
although the authors are not suggesting that a direct replica of the Dutch 
provisions would necessarily provide the best option for English arbitration, it is 
certainly a useful model to consider and, at least in part, follow. 
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