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The interaction between criminal and arbitration proceedings is a subject that has gained increased interest over 
the last decade among the arbitral community. This article will discuss the requests that parties most frequently 
formulate in the context of ICC Arbitrations, namely requests for a stay of the arbitration and/or requests relating 
to the use of evidence submitted within, or resulting from, criminal proceedings. An overview of the arbitral 
practice will show how arbitrators (i) carefully consider the parties’ arguments towards establishing the truth, 
and (ii) balance the different procedural interests at stake, such as the efficiency of the proceedings, good faith, 
equality of arms, and relevance of evidence.

Introduction

Literature has addressed the procedural and 
substantial impact that criminal proceedings may have 
on arbitration proceedings.1 Published ICC awards 
have also illustrated how arbitrators have dealt with 
allegations of corruption, investigations or convictions, 
and how they have applied the standard of proof in 
disputes involving transactions tainted by a suspected 
or proven criminal conduct.2 However, as highlighted 
during the 20th IBA Arbitration Day in 2017, the 
potential interactions between criminal and arbitration 
proceedings remain to a certain extent unexplored.3

1 A. Mourre, ‘Arbitration and Criminal Law: Jurisdiction, 
Arbitrability and Duties of the arbitral tribunal’, Arbitrability: 
International and Comparative Perspectives, Mistelis and 
Brekoulakis (eds), Part II Substantive Rules on Arbitrability, 
Chap.11, (Kluwer Law International, 2009); S. Besson, 
‘Corruption and Arbitration, Impact of Criminal Investigations’, 
Addressing Issues of Corruption in Commercial and Investment 
Arbitration (Dossier of the ICC Institute of World Business Law, 
2011), p. 103; A. de Fontmichel, ‘Procédure pénale et arbitrage 
commercial international : quelques points d’impact’, Cah. Arb. 
2012, p. 309; D. Chilstein, ‘Droit pénal et arbitrage’, Rev. Arb. 
n° 1, pp. 3-70, 2009.

2 See ‘Dealing with Corruption in Arbitration: A Review of ICC 
Experience’, ICC Int. Court Arb. Bulletin, Special Supplement 
2013: Tackling Corruption in Arbitration, p. 27.

3 20th Annual IBA Arbitration Day, 30-31 March 2017, Milan: 
‘Burden and standard of proof in international arbitration 
and related proceedings’, where José Feris addressed the 
issues encountered in ICC cases involving related criminal 
proceedings. 

The 2009 Report of the International Law Association 
(ILA) on Lis Pendens and Arbitration expressly states 
that ‘parallel administrative or criminal proceedings’ 
were excluded from the scope of the study as 
‘they might raise issues of lis pendens and/or case 
management for an arbitral tribunal’. The Report further 
notes that ‘[t]he effect of such proceedings justifies 
separate study and would have taken the Committee’s 
report beyond acceptable limits’.4

However, in its recommendations, the ILA Committee 
recalled a resolution it had made in 1996 according 
to which the fact that a pending or forthcoming 
court case, whether civil or criminal, is related to 
an arbitral proceeding should not, in itself, cause 
the discontinuance or suspension of the arbitral 
proceedings’.5

The prime concern among the arbitral community was 
whether the principle according to which ‘le criminal 
tient le civil en l’état’ (i.e. the civil court must await 
the decision of the criminal court before deciding 
a case) mainly applied in civil jurisdictions would 
apply in arbitration. The adoption of this principle in 
international arbitration could be seen as a weakness 

4 ‘ILA Final Report on Lis Pendens and Arbitration’, para. 1.18, 
Arbitration International, 2009 Vol. 25 Issue 1.

5 Ibid. at para. 5.5.
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for international arbitration, particularly if used 
abusively by a party attempting to delay and disrupt 
the proceedings.

A study of the awards and procedural orders rendered 
in approximately twenty-five ICC cases shows that 
parties generally include a reference to criminal 
proceedings in their submissions in the context of 
requests for a stay of the arbitration pending the 
outcome of the criminal parallel proceedings (I), 
requests relating to the use of evidence relating to 
the criminal proceedings (II),6 and in the context 
of allegedly forged documents, which covers both 
above-mentioned scenarios (III). While examining these 
requests, arbitrators will cautiously balance the parties’ 
rights, the search for the truth,7 and the efficiency of 
the arbitration process. Some extracts of relevant cases 
are available in the Annex of this article.

I – Deciding on requests for a stay 
of the arbitration 

In 1996, the ILA Committee recommended the 
principle of non-automatic stay of parallel arbitration 
proceedings – hence leaving this issue to the discretion 
of the arbitral tribunal. In all ICC awards or procedural 
orders studied or previously published,8 a request 
for a stay of the arbitration pending the outcome 
of parallel criminal proceedings was rejected; this 
seems to concur with the trend in commercial and 
investment arbitration.9

6 These types of requests are also encountered in parallel 
proceedings before competition authorities: See Nazzini, 
‘Chapter 25: Parallel Proceedings before the Tribunal and the 
Courts/Competition Authorities’, in Gordon Blanke and Phillip 
Landolt (eds), EU and US Antitrust Arbitration: A Handbook for 
Practitioners, pp. 881 – 916 (Kluwer Law International, 2011).

7 See also CA Paris, 29 Nov. 2009, commentary by R. Ziadé 
and C.H. de Taffin, International Journal of Arab Arbitration, 
2010, vol.2 issue 4, pp. 138-158: ‘While the initiation of criminal 
proceedings may be used as a means to delay arbitration 
proceedings, it is also a powerful means to collect evidence, 
to deter illicit behaviors and to discover the truth’.

8 See also previous published ICC awards: ICC Case 7986 (in 
French), JDI (Clunet), 2002, 1071, Collection of ICC Awards, 
Vol. V, p. 553; ICC cases 8459, 9899, 10983 and 11098 (in 
French), E. Jolivet, Le sursis à statuer, Cahiers de l’arbitrage 
2009/1 and 2009/2, Gaz. Pal. No 79-80 and No 198-199. 

9 A stay of the arbitration while the outcome of criminal 
proceedings is still pending is generally quite rare. S. Besson, 
supra note 1, states that: ‘arbitrators appear reluctant to 
stay the arbitration until the completion of the criminal 
investigations. In other words, and despite the broad discretion, 
there is a bias in favor of continuing the arbitration, or to put 
it differently, a presumption against the stay’. However, in 
investment cases, arbitral tribunals have decided in favour of 
the reverse by granting a request for the stay of parallel state 
criminal proceedings, see Quiborax S.A., Non Metallic Minerals 
S.A. and Allan Fosk Kaplun v Plurinational State of Bolivia, ICSID 
Case No. ARB/06/2, 26 Feb. 2010 and Hydro S.r.l and others v. 
Republic of Albania, ICSID Case No. ARB/15/28, 3 Mar. 2016.

In the cases studied, the arbitrators quickly set aside 
any references by the parties to the principle that 
the civil court must await the decision of the criminal 
court before deciding a case, usually stating that the 
application of this principle is optional in arbitration 
(i.e. not of international public policy),10 and that the 
suspension of domestic civil proceedings is subject 
to the discretion of the civil judge.11 (On public policy 
and arbitrator’s discretion, see Annex, Case 13706 and 
Procedural Order in Case 20952.) 

In the cases studied, the arbitrators decided whether 
to stay the arbitration by way of an award or, equally, 
by way of a procedural order. In one case, the sole 
arbitrator raised the issue of the nature of such request 
and held that it should first be decided whether the 
request for a stay was a procedural or substantive issue. 
By way of a partial award, the sole arbitrator concluded 
that such request was procedural in accordance with 
the law of the place of arbitration (which was also 
the place of the criminal proceedings), and that it 
should be decided by way of a procedural order. The 
procedural order on jurisdiction dismissing the request 
was rendered two days after the partial award was 
signed. (See Annex, Case 20952).

1. Applicable law and arbitrators’ discretion 

In published award 7986 rendered in 1999, the arbitral 
tribunal had to decide on respondent’s request for a 
stay of the arbitration in consideration of two criminal 
proceedings pending both before the courts of the 
place of arbitration and the place of incorporation 
of the company that was the subject matter of the 
parties’ share purchase agreement. Interestingly, the 
arbitral tribunal made a distinction between the impact 
of these two criminal proceedings on the arbitration. 
The arbitral tribunal stated that pending criminal 
proceedings in a country different than the place of 

10 For the position of French Courts, see C. Seraglini, 
J. Ortscheidt, Droit de l’arbitrage interne et international, 
(Montchrestien, 2013), para. 649 : ‘la cour d’appel de Paris 
a, à plusieurs reprises, affirmé que la règle ‘ le criminel tient 
le civil en l’état ‘ ne s’imposait pas à l’arbitre international, en 
raison de l’autonomie de la procédure arbitrale qui obéit à des 
règles propres, rien n’interdisant cependant à l’arbitre d’estimer 
qu’une procédure pénale est de nature à influer sur la solution 
du litige dont il est saisi et d’ordonner, pour ce motif, un sursis à 
statuer dont il lui appartient d’apprécier l’opportunité. La Cour 
de cassation a confirmé la solution.’ In addition, where criminal 
proceedings related to the subject matter of an award have 
been initiated, French courts are generally not required to stay 
an action for annulment brought against the arbitral award, CA 
Paris 26 Nov. 2009, commentary by R. Ziadé and C.H. de Taffin, 
supra note 7.

11 Art. 4 of the French Code de procédure pénale, as amended 
in 2007, grants the civil judge a mere possibility to put the civil 
action on hold: ‘La mise en mouvement de l’action publique 
n’impose pas la suspension du jugement des autres actions 
exercées devant la juridiction civile, de quelque nature qu’elles 
soient, même si la décision à intervenir au pénal est susceptible 
d’exercer, directement ou indirectement, une influence sur la 
solution du procès civil’.
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arbitration do not automatically fall within the scope 
of the saying ‘the civil court must await the decision of 
the criminal court before deciding a case’ such that the 
arbitral tribunal has discretion to decide whether or not 
to stay the arbitration in these circumstances.12

In many of the cases studied, the arbitrators stated 
that they had discretion to decide how to address 
requests for a stay of the arbitration. When the place 
of arbitration was in a civil law jurisdiction, the arbitral 
tribunal usually first referred to the above principle to 
then depart from it and consider it as merely optional. 
In most cases, the source of the tribunal’s discretion 
was not specified, particularly when the place of the 
arbitration and the place of the criminal proceedings 
were identical.

In some cases, however, the arbitral tribunal discussed 
whether such discretion derived from one of the 
relevant applicable laws. For instance: 

 > In one case, the Procedural Order n° 1 
acknowledged that granting a stay of the 
arbitration fell within the scope of the sole 
arbitrator’s powers pursuant to Article 22(2) 
of the ICC Rules13 and stated that both Swiss 
law (law of the place of arbitration) and French 
law (substantial and procedural governing law) 
granted such discretion. 

 > In Case 13706 (see Annex) where criminal 
proceedings relating to an alleged forgery 
of an amendment to the disputed contract 
had been initiated by claimant in its country 
of incorporation, the arbitral tribunal referred 
to the law of the place of arbitration and to 
‘international arbitral practice’ when deciding 
whether to stay the arbitration.  

12 ICC Award 7986, supra note 8, at p.1072: ‘Ainsi J. Robert 
souligne dans Arbitrage, Droit interne - Droit international 
privé, 1983 que « l’incident criminel n’est fondé en droit interne 
que sur la nécessité d’éviter la possible contrariété de la chose 
jugée au criminel et au civil, comme sur la précédence de la 
juridiction criminelle sur le civil, causes dont la conjonction 
conduit au sursis à statuer sur le civil dès lors que le criminel 
est saisi. Cette disposition est d’ordre civil interne. Dès lors 
que l’arbitrage intervient en matière internationale, l’ordre 
public interne reste sans effet ». Le tribunal arbitral fera sienne 
l’opinion de J. Robert tout en soulignant qu’une action pénale 
en cours dans un pays autre que celui du lieu de l’arbitrage 
pourrait avoir une certaine incidence sur la procédure arbitrale 
elle-même. Toutefois, considérant que l’adage « le criminel tient 
le civil en l’état » n’est pas d’application automatique lorsque 
l’action pénale est pendante dans un Etat autre que celui où 
est situé le siège de l’arbitrage, la question du sursis à statuer 
relève du seul pouvoir d’appréciation du tribunal arbitral et 
ne doit donc être ordonnée que si des motifs d’opportunité 
le commandent’.

13 Art. 22(2) of the ICC Arbitration Rules: ‘In order to ensure 
effective case management, the arbitral tribunal, after 
consulting the parties, may adopt such procedural measures as 
it considers appropriate, provided that they are not contrary to 
any agreement of the parties’.

Interestingly, when scrutinizing an award under its 
Rules,14 the ICC International Court of Arbitration noted 
that the sole arbitrator referred to several French law 
precedents relating to the issue of whether arbitral 
proceedings should be suspended pending the 
outcome of parallel criminal proceedings and invited 
the arbitrator ‘to consider explaining why he relied on 
French law when (i) Egyptian law governed the merits 
of the dispute and (ii) all procedural matters were 
governed by the Rules’. Following this comment made 
by the Court, the arbitrator informed the Secretariat of 
the International Court of Arbitration that he relied on 
the position of French law in his reasoning as France 
was the place of arbitration. He also indicated that the 
criminal actions were seated in Egypt and that Egyptian 
law is derived from French law.15

2. Scope and status of the parallel criminal 
proceedings

When dealing with requests for a stay of the arbitration, 
arbitrators consider different factors such as the stage 
reached in the parallel criminal action, its scope and the 
influence it may have on the pending arbitration. The 
examination of these criteria also assists in identifying 
bad faith requests intended to delay or freeze the 
arbitration proceedings. In previously published ICC 
awards and recent unpublished awards, arbitrators 
considered the following questions: 

 > Whether there would be a risk of denial 
of justice if the arbitration proceedings 
were indefinitely stayed in circumstances 
where the criminal action was only at the 
investigation stage;

 > Whether the similarities and correlations 
between the criminal proceedings and the 

14 See Art. 34 of the 2017 ICC Rules of Arbitration: ‘Before signing 
any award, the arbitral tribunal shall submit it in draft form to 
the Court. The Court may lay down modifications as to the 
form of the award and, without affecting the arbitral tribunal’s 
liberty of decision, may also draw its attention to points of 
substance. No award shall be rendered by the arbitral tribunal 
until it has been approved by the Court as to its form’.

15 On the issue of a stay of the arbitration pending parallel 
criminal proceedings, Art. 46 of Egyptian Arbitration 
Law no. 27 of 1994 reads: ‘If, in the course of the arbitral 
proceedings, a matter lying outside the mandate of the arbitral 
tribunal arises. Or if a document submitted to it is challenged 
for forgery, or if criminal proceedings are instituted for forgery 
or for any other criminal act, the arbitral tribunal may continue 
to review the merits of the dispute if it deems a decision on 
such matter, on forgery of the document or on the other 
criminal act to be unnecessary for the determination of the 
merits of the dispute. Otherwise, it shall suspend proceedings 
until a final judgment is issued in this respect. Such suspension 
shall entail suspension of the time limit prescribed for rendering 
the arbitral award’.
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arbitration were such that ordering a stay could 
influence or contradict the decisions to be made 
in the arbitration.16 

Arbitral tribunals also asserted that the burden to prove 
the existence, status, scope and connections between 
the criminal proceedings and the arbitration lies with 
the party requesting the stay. (See Annex, Case 13706 
and Case 20035). 

Particularly, in one case involving a share purchase 
agreement between US and European parties and 
where investigations had been initiated against several 
management and staff members of the company 
being sold to the claimant by the respondents, the 
respondents requested a stay of the arbitration pending 
the outcome of these criminal proceedings. This 
request was dismissed by way of a procedural order on 
the following grounds: 

1. It is within the discretion of the arbitral tribunal 
to apply the rule ‘le criminel tient le civil 
en l’état’. 

2. On the basis of the evidence submitted, the 
tribunal did not consider the decision of the 
criminal judge to have an incidence on the 
outcome of the arbitral proceedings, and 
further considered that there were no conflicts 
between the issues arising out of the criminal 
proceedings and the issues before the tribunal.

3. Despite respondents’ allegations, dismissing the 
request for a stay would not result in a violation 
of due process or in inequality between the 
parties. 

In its final award, the arbitral tribunal confirmed its 
dismissal of the respondent’s request to stay the 
arbitration by referring to the following additional 
grounds: 

4. The differences between the two proceedings, 
particularly as neither party to the arbitration 
was involved in the criminal action directed 
against the target company of the share 
purchase contract.

5. The fact that each party faced the same 
restrictions with respect to accessibility to the 
criminal file and compliance with the secrecy 
of investigations.17 

16 See published award in Case 7986, supra note 8. In this case, 
the arbitrators considered that even if the national courts would 
declare a contract related to the transaction as invalid, this 
would not per se lead to the invalidity of the other contracts 
in the transaction, including the one at stake in the arbitration. 
See also ICC Cases 14770 and 12990, infra note 28.

17 On the secrecy of the investigations, see also infra II.2.  

6. The lack of impact of the criminal proceedings 
on the arbitration, as evidenced by the fact that 
the risk of criminal proceedings was known 
to Respondent and had not been disclosed 
to Claimant during the sale of the shares of 
the company.

Arbitrators have also dismissed requests for a stay 
where the criminal action had been declared time 
barred by the national courts,18 or where the party 
requesting the stay failed to provide evidence of the 
existence or status of the criminal proceedings.19 In a 
more recent award, the arbitral tribunal dismissed the 
request for a stay on the ground that the requesting 
party had not provided evidence of the filing of the 
criminal complaint or its progress, such that the arbitral 
tribunal could not evaluate its prospective impact on 
the arbitration. (See Annex, Case 20035). 

In one group of cases, the parallel criminal proceedings 
involved related parties such as directors or employees 
of the parties (see e.g. Case 20035). For instance:

 > In one case involving a European claimant and 
an African respondent, the arbitral tribunal 
considered that there was no reason for 
suspending the arbitration pending the outcome 
of a criminal action initiated by the respondent 
against its employee (the signatory of the 
disputed transaction in the arbitration). The 
tribunal noted that such criminal proceedings 
did not involve the claimant and considered 
that, even if the criminal proceedings would 
result in a conviction of respondent’s employee, 
this conviction would have no impact on the 
outcome of the arbitration as the claimant was 
not aware, at the time of signature of contract, 
of the fraudulent behaviour of the respondent’s 
employee; the respondent would continue to 
be bound by its obligations under the contract 
with claimant.

 > In Case 20952 involving a fraudulent behaviour 
of respondent’s employee, the arbitral tribunal 
dismissed respondent’s request for a stay of 
the arbitration pending a criminal proceeding 
against directors of respondent in its procedural 
order, as the parties involved in the proceedings 
were different but also because such conduct 
could be held to be abusive and dilatory. (See 
Annex, Procedural Order in 20952.)

18 ICC Case 10983, supra note 8. The triple identity test of 
identical parties, causes of action and relief is also considered 
at para. 5.6 (Recommendation n°1) of the ‘ILA Report on Lis 
Pendens and Arbitration’, supra note 4.

19 ICC Case 11098, supra note 8.
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3. Criminal proceedings initiated or raised 
in bad faith

In situations where (i) a party had filed successive 
criminal actions, sometimes in different states, on 
the same grounds, and (ii) a party requested several 
extensions for submitting briefs or postponement of 
a hearing in order to gather evidence from parallel 
criminal proceedings, arbitrators examined the intention 
of that party and whether its conduct amounted to an 
abuse of process.

In one case involving a sales contract between a 
North African claimant and European respondent, 
the claimant had filed criminal actions on the basis of 
allegations of forgery against the respondent in both 
the claimant’s and respondent’s country. The arbitral 
tribunal decided that successive criminal actions were 
not per se abusive as the second action was initiated 
before a decision was rendered in the first criminal 
proceeding. However, the arbitral tribunal noted that, 
in the opposite situation, it could be considered that 
the applicant was desperately trying to obtain a 
condemnation, which had been previously dismissed 
for lack of grounds in another jurisdiction.

In another case also involving a sales contract 
between a North African claimant and a European 
respondent, the arbitral tribunal unilaterally fixed 
the date of a hearing in light of the respondent’s 
successive requests for an extension of time to 
file its submission. The arbitral tribunal refused, in 
the absence of a force majeure event, to grant a 
final extension as the respondent did not provide 
any alternative date for a hearing despite several 
proposals and reminders by the claimant, and had 
not raised the parallel criminal proceedings before 
that stage. The arbitral tribunal stated that the 
arbitration, and more specifically the establishment 
of a procedural timetable, should not be paralysed by 
a party’s lack of cooperation. The tribunal held that 
the respondent could still inform the arbitral tribunal 
of any relevant element disclosed during the criminal 
proceedings after the hearing.

The bad faith of a party is sometimes addressed by 
arbitral tribunals at the end of the arbitration when 
allocating costs. Article 38(5) of the ICC Arbitration 
Rules for instance provide that arbitrators may take 
into account the conduct of the parties when deciding 
on costs.20 In the two final awards that referred to the 

20 Art. 38(5): ‘In making decisions as to costs, the arbitral tribunal 
may take into account such circumstances as it considers 
relevant, including the extent to which each party has 
conducted the arbitration in an expeditious and cost-effective 
manner’. For an analysis of the trends in allocating costs in 
international arbitration and a review of the ICC awards, see 
‘ICC Commission Report on Decisions on Costs in International 

respondent’s uncooperative and disruptive behavior, 
including the filing of successive criminal complaints, 
the arbitrators decided to exclude the legal costs 
from the costs awarded to claimant. In Case 18223 
(see Annex), the arbitral tribunal stated that the 
legal costs incurred by the parties should remain at 
their expense but that the respondent would pay the 
entirety of the costs incurred during the ICC Arbitration 
comprising the ICC administrative expenses and the 
arbitrators’ fees. 

4. The imperative of efficiency of arbitration

When deciding whether to grant or refuse the stay, and 
balancing the different interests at stake, arbitrators 
have recognized the imperative of a swift and efficient 
procedure, as referred to in provisions introduced as of 
2012 in the ICC Rules (Articles 22(1), 22(2) and 25(1) 
of the Rules).21 In cases filed under the 1998 Arbitration 
Rules, arbitrators recalled that although these newly 
included provisions on efficiency were absent from 
the version of the Rules applicable to the case, the 
objective of efficiency and guidelines  could already be 
found in the ICC Commission Report on ‘Techniques 
for Controlling Time and Costs in Arbitration’, first 
published in 2008.22

In a few cases seated in Switzerland, the arbitral 
tribunal relied on the Swiss law principle according to 
which the arbitration should be concluded within a 
reasonable time. Arbitral tribunals inferred from this 
principle that a stay can only occur in exceptional 
circumstances (see e.g. Case 13706). 

In addition to the principle of arbitral efficiency as it 
exists under Swiss law, an arbitral tribunal considered 
the principle of procedural equality of the parties 
and thereby balanced the imperative of efficiency 
with the parties’ right to be heard, referring inter alia 
to Article 22(4) of the ICC Arbitration Rules which 

Arbitration’, in ICC Dispute Resolution Bulletin (2015-2), also 
available at https://iccwbo.org/publication/decisions-on-
costs-in-international-arbitration-icc-arbitration-and-adr-
commission-report/. 

21 Art. 22(1): ‘The arbitral tribunal and the parties shall make 
every effort to conduct the arbitration in an expeditious and 
cost-effective manner, having regard to the complexity and 
value of the dispute’. Art. 22(2): ‘In order to ensure effective 
case management, the arbitral tribunal, after consulting the 
parties, may adopt such procedural measures as it considers 
appropriate, provided that they are not contrary to any 
agreement of the parties’. Art. 25(1): ‘The arbitral tribunal shall 
proceed within as short a time as possible to establish the facts 
of the case by all appropriate means’.

22 Report available at www.iccwbo.org/commission-arbitration-
ADR. Art. 6(1) of the 1998, 2012 and 2017 version of the ICC 
Arbitration Rules reads: ‘Where the parties have agreed to 
submit to arbitration under the Rules, they shall be deemed 
to have submitted ipso facto to the Rules in effect on the 
date of commencement of the arbitration, unless they have 
agreed to submit to the Rules in effect on the date of their 
arbitration agreement’.
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provides that ‘[i]n all cases, the arbitral tribunal shall act 
fairly and impartially and ensure that each party has a 
reasonable opportunity to present its case’. 

Interestingly, in another case seated in Switzerland, the 
arbitrators: 

 > Considered the ‘exceptional circumstances’ that 
would justify a stay in the specific interest of 
a party. For instance, in one case, the claimant 
objected to the stay by arguing a particular 
interest: a lack of decision by the arbitral 
tribunal within a specific tax year would be 
cause ‘unconscionable harm to Claimant’. 
The arbitral tribunal decided that, in this case, 
the interests of the requesting party (the 
respondent) did not ‘outweigh’ the interest of 
the party opposing the request for a stay and 
the claimant’s right to an expeditious settlement 
of its claims. (See Annex, Procedural Order n° 1 
in 21852, para. 37). 

 > Acknowledged as a matter of principle the 
importance of efficiency in arbitration, but 
dismissed the argument when it was raised 
by the party requesting the stay. For instance, 
in one case where respondent alleged that it 
would be more time and cost efficient to wait 
for the outcome of the criminal proceedings, 
the arbitral tribunal considered that it was 
inappropriate for the party requesting the stay 
to raise such an argument and that, in any case, 
it is for the applicant for the stay to ‘establish 
the existence of exceptional circumstances 
that justify the stay’ on the basis of an overall 
efficiency of the proceedings. (See Annex, 
Procedural Order n° 1 in 21852, para. 38). 

5. Public Policy  

In some cases, parties requested the arbitration to be 
stayed in light of ‘public policy considerations’ (see 
e.g. Case 13706). Arbitrators have considered whether 
such rule for a stay of a civil proceedings pending the 
outcome of  criminal proceedings was of (international) 
public policy and should apply in arbitration.

Although not referred to in the cases studied, which 
mostly took place prior to 2015, it is worth noting that 
according to a 2015 IBA Report on the Public Policy 
Exception in the New York Convention, corruption and 
criminal acts could be encapsulated in a transnational 
notion of ‘substantive public policy’:

Public policy has two dimensions: procedural 
and substantive. 

Even though some procedural irregularities 
constitute autonomous grounds for refusal 

of recognition and enforcement of foreign 
arbitral awards under Article V(1) of the 
Convention, procedural public policy accounts 
for the majority of cases where recognition 
or enforcement of a foreign arbitral award 
was denied under Article V(2)(b) of the 
Convention. 

Procedural public policy includes near-universal 
values or principles such as the right to be 
heard or due process, the sanction of fraud or 
corruption in the arbitral process, res judicata, 
and the independence and impartiality of 
arbitrators. 

Substantive public policy appears, in 
contrast, to be less prone to universal or 
“transcendental” values or rules, other than 
the prohibition on giving effect to “illegal” 
contracts (i.e. entered into for the purpose of 
carrying out an illegal – criminal – activity), 
rendering the drawing up of a catalogue of its 
manifestations a daunting task.23

In Case 15300,24 the arbitrator declared that 
transactions based on a fraudulent commission 
agreement should not be facilitated by virtue of 
the fundamental values of international commerce. 
However, the tribunal found that the decision should 
not be influenced by a potential risk that the award 
be set aside for violation of international public policy 
standards under the law of the place where annulment 
is sought: 

14. International commercial relations must 
meet certain standards of basic morality 
in order to be able to claim enforcement 
of the obligations contracted for. The Sole 
Arbitrator is aware that he is not confronted 
with issues such as bribery, money laundering, 
deviation of embargo provisions, violation 
of competition laws or similar acts for which 
international treaty instruments would be 
governing. Nevertheless, the Sole Arbitrator is 
of the conviction that an international agency 
agreement which is entered into for the sole 

23 See the Report on the Public Policy Exception in the New 
York Convention, IBA Subcommittee on Recognition and 
Enforcement of Arbitral Awards, 2015, at p. 18 (Conclusion), 
available at https://www.ibanet.org/LPD/Dispute_Resolution_
Section/Arbitration/Recogntn_Enfrcemnt_Arbitl_Awrd/
publicpolicy15.aspx 

24 ICC Case 15300, published in ‘Extracts from ICC Arbitral 
Awards on Considerations of Public Policy and Enforceability’, 
ICC Dispute Resolution Bulletin (2016-1). See also C. Nairac, 
E. Aleynikova, M. Thadikkaran, ‘What Extent Do Arbitral 
tribunals Take into Account Public Policy in the Jurisdictions 
of Prospective Enforcement of an Award? An Analysis of ICC 
Awards, ICC Dispute Resolution Bulletin, 2016-1.
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purposes to deceive a third party, and thus 
violates such third party’s contractual rights 
in a manner which is “particularly offensive” 
(cf. ICC Award 6248  of 1990, Arnaldez/
Derains/Hascher, Collection of ICC Arbitral 
Awards 1991-1995; p. 239, 243), cannot crave 
for enforcement with the help of the arbitral 
system, irrespective whether and under 
which legal system such act is or would be 
considered as a criminal offence and without 
the Sole Arbitrator having to determine the 
specific legal ramifications of such act in 
general or for [X]. In the Sole Arbitrator’s 
conviction, it would not be compatible with 
fundamental values of international commerce, 
necessary to allow business being conducted in 
a loyal surrounding, to lend a helping hand to 
such agreements.

15. In making his assessment, the Sole 
Arbitrator is also not bound by any specific 
considerations of public policy under French 
law, being the law applicable to any possible 
annulment procedures of the award. The 
standard to be applied by the Sole Arbitrator 
is not the speculative possibility of annulment 
of an award enforcing the Parties’ incriminated 
commission agreement. It is not for the 
Sole Arbitrator to second-guess a French 
court’s decision under French international 
public policy considerations of an issue for 
which the Parties have genuinely called upon 
him to decide as a matter covered by their 
arbitration agreement.

In some of the ICC awards and procedural orders 
reviewed, the arbitral tribunal considered whether the 
foreseeable outcome of the criminal proceedings at 
the place of the arbitration should alter its decision 
and reasoning in the ongoing arbitration. For instance, 
Partial Award in Case 20952 reads:

74. In relation to criminal proceedings the 
question of whether a stay ought to be granted 
relates to public policy ‥. the Respondent 
refers to and relies upon legislation and 
court decisions which state that in certain 
circumstances civil court judgments are to be 
stayed until a criminal claim is disposed of .‥ it 
submits that the remedy is a stay rather than 
dismissal of proceedings.

75. Therefore [the place of arbitration/ place of 
the criminal proceedings] does not require the 
dismissal of the action when there are criminal 

proceedings touching upon the same matter 
as in a civil claim brought by way of arbitration 
or litigation.

In March 2019, the Tribunal Superior de Justicia in 
Madrid rendered an important judgement concerning 
parallel criminal proceedings in state courts and 
arbitration dealing with contractual and civil matters.25 
While this was not an ICC matter, it sheds light on 
how Spanish courts have treated this issue, something 
ICC arbitrators sitting in Spanish jurisdictions should 
bear in mind. 

In the case in question, the plaintiff requested the 
annulment of an arbitral award on the basis that it 
violated public order as there was still an ongoing 
criminal proceeding concerning the same matter 
submitted to arbitration. According to the plaintiff, the 
existence of a concurrent criminal proceeding called 
for a stay of the arbitration in order to avoid conflicting 
results and to uphold the principle of legal certainty. 

The underlying arbitration involved a contract relating 
to the construction of a desalination plant, which was 
the subject of a criminal investigation conducted by 
the Central Instruction Court No. 6 of Madrid.26 During 
the arbitration proceedings, the Spanish State Attorney 
sent multiple requests asking for the proceedings to be 
stayed, arguing that there was a strong suspicion of the 
occurrence of crimes relating to the contract such as 
prevarication, embezzlement of public funds, fraud and 
forgery of public documents. 

In response to the requests made by the State Attorney 
and the respondent, the arbitrator pointed out that 
the criminal court did not yet know the content of 
the evidence submitted and, therefore, the facts that 
were to serve as support to a criminal action could 
not be assessed. He also indicated that the contract 
subject to arbitration and the criminal issues being 
investigated were not closely linked and that it was not 
demonstrated how a pronouncement from the criminal 
court could affect the validity of the contract. Adopting 
these arguments, he dismissed the request to stay 
the proceedings. 

The Spanish court decided to annul the award. It stated 
that according to Article 41.1 of the Spanish Arbitration 
Act, an arbitral award can be set aside when it violates 
public order. By quoting past decisions, it affirmed 
that ‘public order is the set of principles, general 
governing rules and fundamental rights within the 
Spanish Constitution and legal order, which may not be 
derived from by the will of the parties’. It also stated, 

25 Roj: STSJ M 3730/2019 - ECLI: ES:TSJM:2019:3730, available at 
http://www.poderjudicial.es/search/indexAN.jsp.

26 Juzgado Central de Instrucción nº 6 de Madrid.
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contrarily to what the arbitrator had decided, that there 
was a close connection between the matter submitted 
to arbitration and the criminal investigation, as the 
contract could be directly affected. In the court’s view, 
in order to assess the ‘prejudicialidad penal’ and its 
impact on the arbitral proceedings, it would be enough 
to find sufficient evidence of criminality to trigger the 
investigation and trial, which the court considered to 
have been the case. 

While none of the ICC cases researched presented 
such a situation, decisions by state courts such as this 
one will have to be carefully considered by arbitrators 
sitting in the jurisdictions from which such decisions 
emanate. In that respect, it must be recalled that 
Article 42 of the ICC Arbitration Rules indicates that  
arbitrators ‘shall make every effort to make sure that 
the award is enforceable at law’.

II - The use of evidence relating to 
criminal proceedings

1. Relevance and materiality of documents 
relating to a criminal action

Arbitrators have relied on the IBA Rules on the Taking 
of Evidence, Articles 3(3)(b), 9(2) (a) and (b) and 
Article 9(3),27 to exclude the production of documents 
that were not sufficiently relevant to the case or 
material to its outcome. Two of the cases reviewed 
rejected a party’s request to order the production of 
certain documents relating to investigations by the 
opposing party.

27 Art. 3(3)(b) of the 2010 IBA Rules on Taking of Evidence: 
‘A Request to Produce shall contain: ‥. (b) a statement 
as to how the Documents requested are relevant to the 
case and material to its outcome’. Art. 9(2) provides: ‘The 
Arbitral Tribunal shall, at the request of a Party or on its own 
motion, exclude from evidence or production any Document, 
statement, oral testimony or inspection for any of the 
following reasons: (a) lack of sufficient relevance to the case or 
materiality to its outcome .‥ (b) legal impediment or privilege 
under the legal or ethical rules determined by the Arbitral 
Tribunal to be applicable .‥’. Art. 9(3) provides: ‘In considering 
issues of legal impediment or privilege under Article 9(2)(b), 
and insofar as permitted by any mandatory legal or ethical 
rules that are determined by it to be applicable, the Arbitral 
Tribunal may take into account: (a) any need to protect the 
confidentiality of a Document created or statement or oral 
communication made in connection with and for the purpose 
of providing or obtaining legal advice; (b) any need to protect 
the confidentiality of a Document created or statement or 
oral communication made in connection with and for the 
purpose of settlement negotiations; (c) the expectations of the 
Parties and their advisors at the time the legal impediment or 
privilege is said to have arisen; (d) any possible waiver of any 
applicable legal impediment or privilege by virtue of consent, 
earlier disclosure, affirmative use of the Document, statement, 
oral communication or advice contained therein, or otherwise; 
and (e) the need to maintain fairness and equality as between 
the Parties, particularly if they are subject to different legal or 
ethical rules’. 

In one case, the arbitral tribunal dismissed the 
claimant’s request for production of documents 
originating from pending criminal investigations 
on the ground that the evidence requested lacked 
relevance and materiality, noting in particular that 
it did ‘not see how documents originating in the 
pending investigations should be relevant and 
material to the outcome of the case’ as investigations 
may be closed and never lead to an indictment and 
that, even if a person is indicted, he/she may still 
be acquitted. 

In another case, the claimant requested additional 
documents relating to an investigation involving 
the respondent and allegedly showing corruption 
surrounding the project giving rise to the arbitral 
proceedings. By way of a procedural order, the 
tribunal dismissed the request, noting that claimant 
was expected to provide a statement as to how the 
documents were relevant to the case and material to 
its outcome pursuant to Article 3(3)(b) of the IBA Rules.

2. Secrecy of criminal investigations 

The secrecy of criminal investigations, which was not 
often raised in the cases reviewed, covers two related 
but distinct issues: the secrecy of criminal investigations 
as a legal impediment to the production of evidence 
and the respect of the principle of equality of arms.

Secrecy of criminal investigations as a legal 
impediment to the production of evidence

In the few cases that address the secrecy of criminal 
investigation, arbitrators were uncertain as to how the 
principle of secrecy of criminal investigations should 
apply in arbitration, especially as the scope of this 
principle is not always clearly set out in the domestic 
provisions of the place of the criminal proceedings. 

In one case, the claimant alleged that it was impossible 
to indicate the status of the criminal proceedings in 
accordance with the principle of the secrecy of the 
investigations. The respondent raised in reply that 
(i) such principle should not be used to avoid providing 
information that was essential to the resolution of the 
dispute, and (ii) the criminal proceeding had been 
‘artificially kept alive’ by the claimant. The tribunal 
dismissed the respondent’s request for an order for 
disclosure of the status of the criminal proceeding 
alleging that the investigative secrecy indeed 
constituted a ‘legal impediment to the production of 
the documents in the present case’.
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Secrecy of investigations and equality of arms

The fact that one party may not be a party to the 
criminal proceedings has, in a few cases, led the 
arbitral tribunal to pay attention to the equality of arms 
between the parties when deciding on the admissibility 
of documents in the arbitration. If a party does not 
have the same access to the criminal file in the criminal 
proceedings as the other party, then it may, to a certain 
extent, be disadvantaged.

For instance, in one case, the arbitral tribunal partially 
granted the respondents’ request to order the 
production of a limited number of documents related 
to an investigation involving the claimant outside the 
document production phase as identified in the first 
procedural order. In this case, the respondent sought 
permission to request the production of the entire file in 
the claimant’s possession including ‘police submissions, 
prosecutorial and judicial responses to such 
submissions’ and ‘all documents in their possession 
generated as part of any of the criminal proceedings 
involving claimant’, alleging the following:

 > The witness testimony, relied on by claimant, 
referred to documents that the respondents did 
not have access to and that were not submitted 
as exhibits.

 > The respondents should be granted permission 
to request these documents at this stage of the 
arbitration as the claimant had not previously 
referred to such documents.

 > The claimant’s reliance on these documents, 
without producing the full set of documents 
to which it had access, unjustly disadvantages 
the respondents and violates the principle of 
equality of arms.

 > An order to produce these documents would 
not impose a disproportionate burden on 
the claimant given the likelihood that the 
documents will already have been assembled 
into discrete and readily retrievable files. 

3. Weight of evidence gathered in criminal 
proceedings 

Testimonies in criminal proceedings

In one case, the arbitral tribunal explained that it would 
admit testimonies made by the respondent (a related 
company to the claimant in the criminal proceeding) 
but use them cautiously to highlight certain facts of the 
case. The arbitral tribunal pointed out the following: 

 > The testimony provided by the defendants in 
the criminal proceedings before the attorney 
general was not made under oath as was 

mandated by the law of the place of the criminal 
proceedings with respect to the accused 
parties. 

 > The defendants in the criminal proceedings 
did not appear as witnesses in the arbitration 
and did not have the opportunity to comment, 
confirm or deny the evidence given in the 
criminal proceedings. 

Value of expert reports

In one case, the tribunal placed ‘significant evidentiary 
weight’ on a technical report drafted in the course of a 
criminal investigation. The arbitral tribunal noted that 
the fact that the report was drafted at the request of, 
and formally delivered to, the criminal court ‘inspired 
confidence in the impartiality of the drafters and the 
correctness of the conclusions reached’.

Impact of past convictions of state officers 
for corruption

Previous published awards show how arbitral tribunals 
have taken into account the past convictions of a party 
(or alleged related party), to the proceedings. In such 
cases, state entities (acting as respondents), challenged 
the validity of the transaction on various grounds, 
including on the fact that the initial agreements were 
signed by ministers who were subsequently convicted 
for corruption.28  

These awards show that convictions of corruption 
alone may not be sufficient to annul the contracts 
that were concluded by the convicted entity. But 
when considered together with the overall facts and 
evidence, such convictions may be an additional 
element leading the arbitral tribunal to declare the 
disputed contract as void.

28 See ICC Awards 14770 and 12990 (in French) published in ICC 
Int. Court. Arb. Bulletin Special Supplement 2013, ‘Tackling 
Corruption in Arbitration’. See also ICSID cases Niko Resources 
(Bangladesh) Ltd. v. Bangladesh Petroleum Exploration & 
Production Company Limited and Bangladesh Oil Gas and 
Mineral Corporation, Decision on Jurisdiction, 19 Aug. 2013 
ICSID Cases No. ARB/10/11 and No. ARB/10/18, paras 
423-429 in which the arbitral tribunal duly took into account 
the investigations and decisions made about corruption 
in Canada and Bangladesh.. See also commentaries by T. 
Kendra and A. Bonini, ‘Procedural Approaches to Corruption 
in International Investment Arbitration: Business as usual?’, 
Revue des juristes de Sciences-Po, Printemps 2014, n°9 and 
S. Nappert, Chap. 12: Raising Corruption as a Defence In 
Investment Arbitration, in D. Baizeau and R. H. Kreindler (eds), 
Addressing Issues of Corruption in Commercial and Investment 
Arbitration (Dossiers of the ICC Institute Business Law, Vol. 13, 
2015). 
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For instance, in Case 14770,29 the arbitral tribunal found 
that the criminal convictions of a minister were an 
isolated fact and could not per se warrant a finding that 
the disputed contract or all contracts signed by said 
officer during his mandate were null: 

The conviction of [the minister] could only be 
considered as a mere indication, which could 
not per se constitute evidence of the illegality 
of the disputed contract. This indication should 
be supported by other elements leading to the 
same result. (Translated from French)

In Case 12990,30 the arbitral tribunal found evidence of 
corruption in light of typical indications of corruption 
such as lack of evidence, brevity of negotiations, 
unusual payment arrangements, disproportionately 
high remuneration, endemic corruption in the country 
concerned, secrecy and also the incrimination of 
persons involved. The disputed contract between 
claimant, an oil company, and respondent, a state, 
was signed by a government that was subsequently 
overthrown in a civil war. The new government rejected 
the claimant’s request, arguing that the agreement was 
void as it had been made in abnormal circumstances 
to enrich corrupt government leaders and was part of 
a set of specious contracts contrary to public policy. 
The arbitral tribunal declared the contract void and 
dismissed the claimant’s claim. On the issue of the past 
criminal conviction, the arbitral tribunal stated:  

Convictions of leaders of [State X]: 
Whatever may be the political context 
of the circumstances raised by claimant; 
the convictions [in State X] are additional 
indications supporting the Tribunal’s finding’. 
(Translated from French)

III- Deciding on the stay and/or the 
exclusion of evidence: The case of 
allegedly forged documents

Allegations of forgery of a contract or its amendments 
tend to include requests for a stay of the arbitration 
and/or for the exclusion of the allegedly forged 
document. 

Requests for a stay of the arbitration 

Where criminal proceedings had been initiated on the 
authenticity of the documents, a party requested a stay 
in at least two scenarios.

29 See supra note 28.
30 See supra note 28.

In Case 13706 (see Annex), the claimant initiated 
parallel criminal proceedings in its country of 
incorporation and requested a stay of the arbitration, 
alleging that waiting for the result of the criminal 
investigation would be ‘giving the claimant a 
reasonable opportunity of presenting its case’ and 
that a decision ‘on the basis of the falsified agreement 
would put the claimant in substantial disadvantage’. 
The arbitral tribunal dismissed the stay on the 
basis that (i) the claimant did not provide evidence 
as to the status of the criminal proceedings, and 
(ii) the issue of forgery was already dealt with by a 
preliminary award where the arbitral tribunal decided 
that claimant had not proven the amendment to the 
contract to be invalid. 

In another case involving an exclusive distributorship 
agreement between a European producer and a 
North African distributor, the arbitral tribunal decided 
that a stay was not necessary pending the conclusion 
of a criminal proceeding relating to the alleged 
forgery of an amendment to the disputed contract 
as there was sufficient evidence from the file that an 
amount of money was owed to claimant. 

Requests for exclusion of the allegedly 
forged documents

Even where such requests were filed in circumstances 
where strong suspicions surrounded the authenticity 
of the documents, the arbitral tribunal did not decide 
on the authentic or fabricated nature of the exhibits 
in question, but rather ruled whether to exclude said 
exhibits from the file.

In Case 17842 (see Annex), the claimant asserted 
that a batch of e-mails submitted by respondent 
together with its submission were forged and 
requested leave to submit an expert opinion on the 
issue of the authenticity of these exhibits. On the 
basis of (i) the expert report, (ii) witness testimony 
submitted by claimant, and (iii) respondent’s 
lack of evidence supporting the authenticity of 
the documents, the arbitral tribunal granted this 
request to exclude the disputed e-mails from the 
proceedings. The tribunal applied specific procedural 
rules with regard to the authenticity of evidence as 
previously issued according to which ‘all documents 
submitted by a Party to the Arbitral Tribunal shall 
be deemed authentic and complete, unless disputed 
by the other Party’.31 The tribunal clarified that if the 

31 The arbitral tribunal indicated that this rule corresponds to the 
practice developed by the Swiss courts on the basis of Article 8 
of the Swiss Civil Code pursuant to which, if a party advances 
reasoned and plausible doubts regarding the authenticity of a 
document, the burden of proof in this regard lies with the party 
submitting the documents. 
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claimant established ‘reasoned and plausible doubts 
regarding the authenticity of the new documents’, 
the respondent was ‘required to prove that the new 
documents are authentic’. The tribunal found that 
the claimant’s comments as well as the evidence it 
provided had raised reasoned and plausible doubts on 
the authenticity of the documents and required the 
respondent to prove that the submitted documents 
were authentic. The tribunal came to the conclusion 
that the respondents had not managed to establish 
the authenticity of the documents and decided that it 
would not consider the documents as evidence.

Interestingly, in one case involving a consultancy 
and hotel management agreement, a request for 
the exclusion of one piece of evidence, which was 
subject to a parallel criminal action for alleged forgery, 
was accompanied – if such evidence were to be 
admitted – by a subsidiary request for a stay of the 
proceedings until the issue of forgery was solved by the 
domestic courts. 

In this case, the respondent (the owner of the hotel) 
requested the exclusion of a document alleging that 
the financial projections relating to the potential 
profitability of the hotel, which the claimant claimed 
to have sent to the respondent, were forgeries. The 
respondent requested the arbitral tribunal to exclude 
the admission of the expert report and to appoint 
another expert to report on quantum. Claimant 
(the consultant) denied that the projections were 
forged or that such projections had been shared 
with the respondent as part of the negotiations of 
the management agreement. It claimed that the 
projections - which may or may not have been received 
by Respondent - constituted only one of a number of 
sources used by Claimant’s financial expert to render 
its report. The arbitral tribunal determined that the 
resolution of the issue of forgery was not required for 
the issuance of an award according to the applicable 
law (the common law to the place of arbitration, the 
place where criminal proceedings were brought, and 
the law governing the contract). The arbitral tribunal:

 > ruled that the proceedings would continue 
in accordance with the already established 
schedule; 

 > declined ‘at this time’ to exclude from evidence 
the financial projections or the expert report 
and to appoint a tribunal expert.

Conclusion

The success of arbitration as a dispute resolution 
method is measured by the enforceability of the 
resulting award. In order to ensure the enforcement 
of ICC awards, the International Court of Arbitration 
carefully monitors the arbitration process and 
scrutinizes the award in accordance with Article 34 of 
the 2017 Arbitration Rules. Article 42 of the ICC Rules 
provides that the Court ‘shall make every effort to make 
sure that the award is enforceable at law’, and Article 6 
of Appendix II to the Rules provides that the Court 
‘considers, to the extent practicable, the requirements 
of mandatory law at the place of the arbitration’.

An award that legitimizes criminal conduct or 
contradicts a criminal condemnation, even one issued 
after an award was rendered, could be set aside on 
the ground of public policy pursuant to Article V(2)(b) 
of the New York Convention, which provides that the 
recognition or enforcement of an award may be refused 
when ‘it would be contrary to the public policy of the 
country’ where recognition or enforcement is sought.32 

From this standpoint, the relationship between 
arbitration and criminal law is not, and should not be, 
one of confrontation. If criminal law and fraud are to 
be part of a transnational ‘substantive’ public policy,33 
arbitrators can be viewed as the guardians of legality 
and good morals in international trade.34

32 For a comparative study of the review by National Courts, see 
M. Hwang, K. Lim, ‘The Judicial Scrutiny of Arbitral Awards in 
Setting Aside and Enforcement Proceedings Involving Issues of 
Corruption’, Transnational Dispute Management, 2013,  
Vol. 10-3. See also, G. Born, International Commercial 
Arbitration (2nd Ed, 2014), Chap. 26: Recognition and 
Enforcement of International Arbitral Awards, at 3664: ‘Thus, an 
award could be denied recognition because it required criminal 
or anticompetitive conduct, was an element of a criminal 
scheme, unacceptably violated basic civil or property rights, or 
violated fundamental, mandatory national laws that safeguard 
particular rights or classes of parties’.

33 See the 2015 IBA Report on the Public Policy Exception in the 
New York Convention, supra note 23. 

34 See A. Mourre, supra note 1, at pp. 208-209: ‘[I]nternational 
arbitrators are perfectly suited to take the general interests of 
the forum into due consideration. The answer to the question 
of ethics in international arbitration does not therefore lie 
in the integration of arbitral tribunals into each state’s own 
jurisdictional system, which would in fact kill the specificity 
of arbitration and destroy its advantages both for the parties 
and for international trade, but in a balanced and reasonable 
cooperation between States and international arbitral justice. 
Arbitrators are naturally sensitive to the need for morality in 
international business’.


