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TPF in the BRI
TPF is an arrangement where a party without an existing legal 
interest in a dispute provides funding for the legal fees in return 
for an agreed ‘cut’ of the proceeds of any award in favour of 
the funded party. For this reason, most TPF (although not all) 
is used by claimants who may not be willing or able to fund 
a claim in their own right, or for whom it makes commercial 
sense to mitigate the risks of arbitration by securing funding 
for their claim.

Whether or not TPF can be used depends on the legal system 
where the arbitration is seated, which is the legal, rather than 
physical, place of the arbitration. Previously, in common law 
jurisdictions, TPF was prohibited by the doctrines of champerty 

and maintenance, developed some 700 years ago in England, 
but these doctrines have long since been abolished in England. 
Legal reform in Singapore and Hong Kong has recently taken 
place to allow for the use of TPF in arbitrations seated in 
those jurisdictions. In China Mainland, TPF continues to be 
unregulated. We provide more details on the permissibility and 
historical background of TPF below. 

With changing attitudes and new legal and market realities, 
TPF is experiencing something of a renaissance in arbitration, 
becoming increasingly common and popular over the last 
couple of decades in numerous jurisdictions. We expect this 
enthusiasm for TPF to flow into BRI arbitrations.   

Belt and Road Initiative (BRI) disputes are a 
crucial, if unfortunate, part of the lifecycle in 
the BRI, and their financing should therefore 
be a key consideration for BRI project 
participants.  

When considering the financing of BRI disputes, 
there are a variety of reasons why Third Party 
Funding (TPF) can and should be used.  

This guide provides our practical overview 
of TPF’s relevance to BRI projects and the 
arbitrations which will inevitably arise from 
them.  We examine, in particular,  four major BRI 
arbitration seats1:  Hong Kong*, China Mainland, 
Singapore and England & Wales  (the Key 
Seats).  
1 We refer to the legal seat of arbitration, i.e., the jurisdiction in which the arbitration occurs, which is the juridical, and not necessarily the physical seat of the 

arbitration.

Whilst there are no hard-fast rules yet which 
have emerged on the choice of seat in BRI 
projects, these Key Seats are the ones which we 
have seen most regularly chosen in arbitration 
clauses in the projects documentation of BRI 
projects to date.  They will likely continue to be 
favoured seats for BRI project disputes in the 
future.  

We provide practical takeaways on what a 
BRI party should consider when thinking of 
using TPF and our key tips to ensure its use is 
successful. 

*In this publication, any reference to “Hong Kong” shall be construed as reference to “China Hong Kong SAR”.
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How can funding help parties 
to mitigate the risks associated 
with BRI projects?
TPF offers several advantages for parties involved in disputes 
arising from BRI projects and many of the reasons to usually 
recommend TPF are particularly true in the context of BRI 
projects. This is because many BRI projects occur in countries 
with typically high political, operational, and legal (amongst 
other) risks.  This means that BRI projects will unfortunately 
see a higher risk of disputes and, thus, a potential need for 
TPF.  

For further detail on these risks and other tips, see our 
Practical Guide to Resolving Disputes on the BRI, available at: 
https://www.kwm.com/en/hk/knowledge/downloads/how-to-
resolve-disputes-on-the-belt-and-road-20170927.

The transnational nature of BRI projects will also result in 
international commercial disputes involving parties with 
varying levels of sophistication when engaging in complex and 
expensive international arbitrations. If a dispute arises, many 
commercial parties will be faced with the challenge of crafting 
a claim under an unfamiliar set of legal rules, procedures and 
norms. Commercial parties may also be concerned about the 
multiple downstream and upstream risks of disputes that may 
arise in complex infrastructure projects involving networks of 
local and international subcontractors. TPF is therefore an 
important aspect of any dispute resolution infrastructure that is 
built around the BRI by offering a vital risk mitigation strategy, 
amongst other potential advantages, which we detail as follows.

1. Mitigating the risks
TPF can be a valuable part of any risk management strategy for 
a commercial party involved in potentially high-risk BRI projects. 
Even if a claimant has enough funds to arbitrate, TPF offers 
the opportunity to pass off some of the risks associated with 
arbitration – which, regardless of the financial standing of a party, 
can be an expensive and protracted process. This is particularly 
important in complex infrastructure projects which may give rise 
to multiple parallel disputes across different sub-contracts. 

An added benefit for parties is that they can invest the money 
they would otherwise spend on arbitration elsewhere, while 
the partial ‘outsourcing’ of dispute financing relieves cash-
flow pressures associated with arbitration. Offloading this 
risk, in exchange for a return to be paid to the funder out of 
the award from arbitration, can be a win-win situation that 
provides otherwise risk-averse commercial parties with the 
peace of mind to tender for BRI projects in otherwise high-risk 
environments. 

2. Screening out unmeritorious claims and 
opening up new avenues for claims
One of the concerns often levelled at TPF is the potential for 
the practice to encourage frivolous and vexatious claims. 
Although this criticism has historically been a legitimate one, 
practice in most of the major funding marketplaces and 
amongst the main funding bodies now appears to favour a 
highly selective and rigorous process of funding, mitigating 
much of the concern. This makes sense: funders only 
recover their investment in a claim where it is successful and, 
therefore, they have a direct economic incentive to be selective 
in funding cases.

In being selective, funders can provide much needed 
additional due diligence to arbitration claims. In many cases, 
this will involve employing external legal counsel to review the 
merits of the claim before agreeing to fund it. This process 
can assist in screening unmeritorious or speculative claims 
and ensuring that the decision to take a claim to arbitration is 
rigorous.

Further, by offering an arrangement whereby a third party 
funds the costs of arbitration of a disputant commercial party, 
TPF provides new avenues for claims that (i) parties have 
otherwise been unable to bring because of cost pressures, or 
(ii) have traditionally been forced into settlement. 
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3. Promoting more efficient dispute resolution 
As major infrastructure disputes often involve multiple 
upstream or downstream disputes, portfolio financing and 
funding (which is a popular option with various funders) can 
allow for holistic funding, as well as management of disputes 
arising from projects. Once a funding arrangement is in place, 
the funder often acts as a go between in settling legal costs 
and estimates with external counsel, something downstream 
parties unsophisticated in dealing with legal counsel will benefit 
from. 

Additionally, the funding arrangements often require legal 
teams acting on the claim and the funded party to provide 
regular reports, enabling the funder to monitor the claim’s 
progress, the costs incurred, the chances of success and 
proper compliance with the funding agreement. This active 

monitoring may enhance case management of downstream 
disputes and, as a result, assist in costs management. Care 
must nevertheless be taken by the funded party and the 
funder to ensure that the lines of reporting are clear.

One of the potential corollary effects of funding arrangements 
is the effect the presence of a funder has on the administration 
of the claim. A notable potential area in which the presence of 
a funder may assist is in the discouragement of vexatious or 
oppressive interlocutory applications or discovery processes, 
which are often used by respondents to stifle a claimant’s 
claim in arbitration. Where a claimant is funded, its deeper 
pockets may discourage such applications being taken 
out. A further corollary benefit is in the settlement of claims: 
knowledge of a funding arrangement (if disclosed) may 
promote settlement by increasing the respondent’s perception 
of the claim’s strength.

What kind of regulations apply to  
TPF in the key arbitration seats?
In this section, we set out the background to and current status of TPF for each of the Key Seats as well as the current trends and 
regulations in place that apply to TPF. 

Key BRI arbitration seats around the world

England &  
Wales (Pages 9-10)

China Mainland  
(Pages 8)

Singapore  
(Page 10)

Hong Kong SAR 
(Pages 6 - 7)

KWM office locations



6 Belt and Road Practical Guide | Third Party Funding  /  kwm.com

1. Hong Kong
Contrary to other common law jurisdictions where champerty 
and maintenance have been abolished, Hong Kong courts 
continued to resist the outright abrogation of champerty and 
maintenance until the recent law reform. As a result, before the 
reform, it was unclear whether the doctrines of maintenance and 
champerty applied to TPF for arbitrations seated in Hong Kong.

Despite this uncertainty, the recent reform process, which 
opted for the amendment of the existing Arbitration Ordinance 
to expressly allow for TPF of arbitrations in Hong Kong, and 
the entry into force on 1 February 2019 of the Arbitration and 
Mediation Legislation (Third Party Funding) (Amendment) 
Ordinance 2017 (available at: https://www.gld.gov.hk/
egazette/pdf/20172125/es1201721256.pdf) have now 
made Hong Kong a TPF-friendly jurisdiction for international 
arbitrations.  

If you are a BRI party seeking TPF for your arbitration, the below 
are now the key takeaways on Hong Kong TPF regulations.

Disclosure Requirements

Hong Kong law requires a funded party to disclose to any and 
all other party or parties to the arbitration, to the relevant court 
or arbitral tribunal, and to the relevant arbitral institution (if any):

 � The existence of a funding agreement;

 � The name of the funder; and

 � The fact that the funding agreement has ended (other than 
because the arbitration has ended) and the date it ended.

Notice must be provided by the commencement of the 
arbitration, or, if the funding agreement is entered into on 
a date after commencement, within 15 days after that 

agreement is made.

Conflicts of interest

Hong Kong law uses a number of definitions to deal with 
potential conflicts of interest. For example, the new subsection 
(1)(b) of section 98J of the Arbitration Ordinance (Cap 609) (the 
“AO”) defines the meaning of “third party funder” as a party 
under a funding agreement “who does not have an interest 
recognised by law in the arbitration other than under the 
funding agreement”.

Section 98O of the AO further clarifies that lawyers and law firms 
can act as third party funders only where they have not acted for 
any party to the arbitration in the course of their legal practice.

Confidentiality

Hong Kong has express statutory confidentiality obligations 
that govern all arbitrations taking place under the AO. Strict 
confidentiality obligations do not apply where a disclosure of 
information is made for the purpose of having or seeking TPF. 
This allows parties to communicate to funders information 
about their arbitration or potential arbitration, for the purpose 
of TPF, as a way to pursue or protect their legal interests.

Costs and security for costs

Under Hong Kong law, an arbitral tribunal has no statutory 
power to make an adverse costs order or a security for costs 
order against a third party funder. Under the current regime, 
the tribunal only has the power to do so against a party.
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The Code of Practice for Third Party Funders2

In December 2018, Hong Kong also introduced the Code of 
Practice for Third Party Funding of Arbitration (the “Code”)  
(available at: https://gia.info.gov.hk/general/201812/07/P2018
120700601_299064_1_1544169372716.pdf).

The Code applies to third party funders and any funding 
agreement commenced or entered into on or after 7 December 
2018. The Code sets out several obligations for funders, which 
cover a range of matters, including funding agreements, capital 
adequacy requirements, conflicts of interest and disclosure. 
Failure to comply with the Code will not result in judicial or other 
proceedings, however, the Code is admissible in evidence 
before a Hong Kong court or an arbitral tribunal, which can take 
into account any failure to comply if it is relevant to a question 
the court or arbitral tribunal is deciding.

Obligations of Third Party Funders in Hong Kong

The Code imposes the following obligations on third party 
funders of Hong Kong-seated arbitrations:

Funding Agreement
A funder must:

 � Ensure the funded party knows it is entitled to take 
independent legal advice on the funding agreement before 
entering into it;

 � Provide a Hong Kong address for service in the funding 
agreement (subject to such mode/method of service as 
may be agreed with the funded party);

 � Explain clearly in the funding agreement its key features 
and terms (including without limitation the matters set out in 
Part 10A of the AO and in the Code); and

 � Set out the name and contact details of the advisory body 
responsible for monitoring and reviewing the operation of TPF.

Capital Adequacy
A funder must:

 � Maintain the capacity to pay all its debts and cover its aggregate 
funding liabilities for a minimum period of 36 months;

 � Maintain access to a minimum of HK$20 million of capital;

 � Provide the advisory body with either a copy of the audit 
opinion on its annual financial statements, or reasonable 
evidence from a qualified third party (preferably an auditor) that 
the funder satisfies the minimum capital requirement; and

 � Accept a continuous disclosure obligation, for example, the 
obligation to inform the funded party if its capital adequacy 
position changes or if the audit opinion is qualified or 
expresses any question as to the funder’s ability.

Conflicts of Interest
A funder must maintain effective procedures for managing 
conflicts of interest and must not take any steps that may 
cause the funded party’s legal representative to act in breach 
of its professional duties.

2 See our article “Major Breakthrough in Hong Kong: Third party funding of arbitration launching 1 February” dated 14 January 2019 (available at: https://www.
kwm.com/en/hk/knowledge/insights/third-party-funding-of-arbitration-launching-soon-20190114).

Confidentiality and Legal Professional Privilege
A funder must observe the confidentiality and privilege of all 
information and documentation relating to the arbitration and 
the subject of the funding agreement (to the extent permitted 
by law).

Control
The funding agreement shall set out clearly that the funder will not:

 � Seek to influence the funded party or its lawyers to cede 
control of the arbitration to the funder, except to the extent 
allowed by law;

 � Take steps that cause the funded party’s lawyers to breach 
their professional duties; and

 � Seek to influence the tribunal or arbitral institution.

Disclosure
A funder must remind the funded party of its obligation to 
disclose information about the funding. However, the funded 
party has no obligation to disclose details of the funding 
agreement, except as required by the funding agreement, or as 
ordered by the arbitration body, or as otherwise required by law.

Liability for Costs
The funding agreement must state whether, and to what 
extent, the funder will be liable for the funded party’s costs, 
including adverse costs, any premium to obtain costs 
insurance, security for costs and any other financial liability.

Grounds for Termination
The funding agreement must state whether the funder may 
terminate the agreement, in any of the following circumstances 
where the funder reasonably:

 � Ceases to be satisfied about the merits of the arbitration;

 � Believes that there has been a material adverse change of 
the funded party’s prospects of success in the arbitration or 
recovery on success;

 � Believes the funded party is in material breach of the agreement.

The funding agreement must not give the funder a 
discretionary right to terminate in any other circumstance. 
The funded party may terminate the funding agreement if it 
reasonably believes that the funder has committed a material 
breach of the Code or the funding agreement, which may lead 
to irreparable damage.

Miscellaneous
There are also several miscellaneous provisions, such as:

 � The funder must make sure that its promotional materials 
are clear and not misleading;

 � The funding agreement must provide a neutral, 
independent and effective dispute resolution mechanism;

 � The funder must maintain an effective procedure for 
addressing complaints against it; and

 � The funder must submit annual returns to the advisory 
body of any complaints against it by funded parties and any 
findings by a court or arbitral tribunal of its failure to comply 
with the Code or Division 5 of Part 10A of the AO, and it 
must also respond to requests from the advisory body.
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2. China Mainland 

Permissibility of TPF 

Whilst TPF has historically been prohibited in common law 
jurisdictions under the doctrines of maintenance and champerty, 
there is no such prohibition in China Mainland. As such, it is 
generally understood that Chinese law does not forbid TPF.  

To date, there is no law or regulation on TPF in China 
Mainland. However, laws and regulations on TPF are 
foreseeable in the near future. The current Chinese law 
recognizes the rationale behind arbitration finance with the 
following funding options:  

(a) a contingency fee, which shares traits with TPF.                 
The “Measures for the Administration of Lawyers’ Fees” 
issued jointly by the National Development and Reform 
Commission and the Ministry of Justice officially confirmed 
the legitimacy, conditions, and restrictions of contingency 
fees;

(b) in addition to the contingency fee arrangement, LCL insurance, 
claim assignment and other funding options play an important 
role in relieving the burden of dispute resolution in practice. 

The current status of TPF players in China Mainland

The major third party funders in China Mainland are Chinese 
domestic TPF institutions. This is not only because foreign 
institutions usually do not have deep understanding of Chinese 
law, but also because the litigation funding in China Mainland 
is not that profitable since punitive damages are usually not 
recognized under Chinese law.  

Key TPF developments 

CIETAC International Investment Arbitration Rules 
On 19 September 2017, the China International Economic 
and Trade Arbitration Commission (“CIETAC”) published 
its International Investment Arbitration Rules (the “CIETAC 
Rules”) (available at: http://www.cietac.org/index.
php?m=Page&a=index&id=390&l=en). The CIETAC Rules 
were enacted under the guidance of the legislature, and thus, 
explicitly confirm that TPF is permissible in China Mainland. 
Article 27 of the CIETAC Rules regulates TPF.

Article 27 provides that the funded party shall disclose the 
existence and nature of the funding agreement, as well as 
the name and address of the third party funder, to the other 
party or parties, the arbitral tribunal, and the Investment 
Dispute Settlement Centre (“IDSC”) in Beijing or the CIETAC 
Hong Kong Arbitration Centre (the “CIETAC Hong Kong”), 
whichever administers the case, as soon as the funding 
agreement is concluded. 

TPF should not affect the decision on the costs of arbitration.  
However, under Article 27 of the CIETAC Rules, the arbitral 
tribunal, when making a decision on the costs of arbitration 
and other fees, may take into account the existence of 
any funding agreement and whether the funded party has 
complied with its disclosure obligations.

CIETAC Hong Kong Guidelines for Third Party Funding 
for Arbitration
After a round of public consultation from May to July 2016, 
CIETAC Hong Kong released a set of Guidelines for Third 
Party Funding in Arbitration (the “CIETAC Hong Kong 
TPF Guidelines”) on 31 August 2017 (available at: https://
hkarbitration.files.wordpress.com/2017/09/cietac-hk-tpf-
guidelines.pdf). The CIETAC Hong Kong TPF Guidelines 
provide clear practical suggestions on key aspects of TPF, 
setting out best practices for issues such as disclosure of 
TPF arrangements, conflicts of interest, security for costs and 
capital adequacy of funder.

Draft BAC Investment Arbitration Rules (public 
consultation paper)
On 12 February 2019, the Beijing Arbitration Commission/
Beijing International Arbitration Centre (the “BAC”) released 
the BAC Draft Investment Arbitration Rules (the “BAC Draft 
Rules”) for public consultation (available at: https://www.bjac.
org.cn/english/news/view?id=3370). Similar to the CIETAC 
Rules, Article 39 the BAC Draft Rules sets forth the definition 
of TPF, disclosure obligations and requirements regarding 
costs decisions. It is also worth noting that Article 39 provides 
that the arbitral tribunal may order the funded party to provide 
appropriate security for costs if the third party funder has not 
committed to undertake adverse costs liability.
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3. England & Wales 
England & Wales was one of the common law countries which 
traditionally forbid the common law doctrines of champerty and 
maintenance. Indeed, the doctrines would historically apply to 
funding agreements for litigation and arbitration cases. 

Nowadays, it is admitted that a funding agreement with a third 
party funder will not be void unless it involves disproportionate 
control or profit of the case for example. TPF has seen its use 
and practice in constant rise in England & Wales. However, 
there are no statutory rules for TPF in arbitration yet. A Code 
of Conduct for Litigation Funders was introduced in 2011 
(the “Code of Conduct for Litigation Funders”) but it only 
concerns litigation proceedings.

The International Council for Commercial Arbitration (“ICCA”) 
and Queen-Mary Task Force on TPF, established in 2013, 
also published a Report in April 2018 on Third Party Funding 
in International Arbitration (the “2018 ICCA-Queen Mary 
Report”) which raises the issues that should be discussed 
when entering a funding agreement in arbitration proceedings 
and provides some guidelines for practitioners. 

Conflicts of interest

As previously explained, there are no statutory rules for the 
regulation of TPF in England & Wales. Conflicts of interest are 
only regulated for solicitors. 

The Solicitors Regulation Authority (the “SRA”) published a 
Code of Conduct in 2011 (the “SRA Code of Conduct”) 
(available at: https://www.sra.org.uk/solicitors/handbook/code/). 
Chapter 3 deals with the proper handling of conflicts of interest 
and provides that a solicitor can never act where there is a 
possible situation of conflict of interest between the lawyer and 
their client. However, it is now possible to have a Conditional 
Fee Agreement (CFA) or a Damages Based Agreement 
(DBA) between the client and the solicitor. In these contracts, 
payment of the legal fees (and potentially payment of a success 
fee) is dependent on the client being successful. With these 
exceptions, a solicitor can act as a third party funder. 

Confidentiality

Confidentiality issues between a solicitor, a third party funder 
and the client may arise when the solicitor has to disclose his 

client’s information to a prospective third party funder. This 
situation generally happens when the client needs funding 
and the funder requires access to the evidence of the case 
in order to assess the strength of the claim (or defence). 
Pursuant to Chapter 4 of the SRA Code of Conduct, a solicitor 
must keep his client’s affairs confidential unless (i) disclosure is 
required, (ii) permitted by law, or (iii) the client consents to the 
disclosure. As a solution, the funder can sign a Non-Disclosure 
Agreement (NDA) or confidentiality agreement.

Costs and security for costs

Under Section 38 of the Arbitration Act 1996 (available at: 
http://www.legislation.gov.uk/ukpga/1996/23/contents), an 
arbitral tribunal can order security for costs, even though the 
grounds upon which an order for security for costs can be 
made are not specified. In practice, the grounds usually relate 
to the claimant’s inability to pay. 

Besides, an arbitral tribunal in England & Wales cannot issue 
a costs order against a third party funder. This is because a 
tribunal would not automatically have personal jurisdiction 
over the funder. However, the situation can be solved if the 
arbitration agreement contains a clause which (i) provides 
that a party must disclose that it is using a funder, (ii) requires 
the funded party to secure some sort of security over the 
costs should it lose the case, or (iii) if the parties agree that 
the arbitral tribunal will have authority to issue a costs order 
against a third party funder. 

The Code of Conduct for Litigation Funders

As mentioned above, the Code of Conduct for Litigation 
Funders was drafted in 2011 by the Civil Justice Council, 
an agency of the United Kingdom’s Ministry of Justice. It is 
important to note that the Code of Conduct for Litigation 
Funders is voluntary and applies only to members of the 
Association of the Litigation Funders (“ALF”). It has been 
amended regularly over time. The current version, dated 
January 2018 (available at: http://associationoflitigationfunders.
com/wp-content/uploads/2018/03/Code-Of-Conduct-for-
Litigation-Funders-at-Jan-2018-FINAL.pdf), relates (among 
other things) to the obligations of the funder, the elements to 
incorporate in the Litigation Funding Agreement (“LFA”) and 
the situations which terminate the said agreement. 



10 Belt and Road Practical Guide | Third Party Funding  /  kwm.com

It is likely that the Code of Conduct for Litigation Funders will 
be influential in setting the standards expected of funders to 
an international arbitration, and this is why we set out below its 
key elements:

Obligations: the funder is financially liable to the funded party 
and in particular, has to:

i. Take reasonable steps to ensure the funded party receives 
independent advice on the terms of the LFA prior to its execution;

ii. Not take any steps that cause or are likely to cause the 
funded party’s solicitor or barrister to act in breach of their 
professional duties;

iii. Not seek to influence the party’s solicitor or barrister to 
cede control or conduct of the dispute to the funder;

iv. Maintain at all times access to adequate financial resources 
to meet the obligations of the funder;

v. Ensure it maintains the capacity to pay all debts when they become 
due and payable and to cover aggregate funding liabilities 
under all of their LFAs for a minimum period of 36 months;

vi. Maintain access to a minimum of £5m of capital;

vii. Accept a continuous disclosure obligation in respect of its 
capital adequacy, and

viii. Undertake that it will be audited annually by a national or 
international audit firm.

Financial liability: in the LFA, the parties should state 
whether the funder is liable to the funded party to meet 
any liability for adverse costs that results from a settlement 
accepted by the funded party or from an order of the court, 
pay any premium to obtain adverse costs insurance, provide 
security for costs and meet any other financial liability.

Termination of the LFA: the funder may terminate the LFA 
if it reasonably (i) ceases to be satisfied about the merits of 
the dispute, (ii) believes the dispute is no longer commercially 
viable, or (iii) believes there has been a material breach of the 
LFA by the funded party.

The 2018 ICCA-Queen Mary Report

The 2018 ICCA-Queen Mary Report (available at: https://
www.arbitration-icca.org/media/10/40280243154551/icca_
reports_4_tpf_final_for_print_5_april.pdf) provides guidelines 
and recommendations for third party funders in arbitration. 

In particular, Chapter 7 deals with Best Practices in TPF 
Arrangements and sets out a due diligence checklist.

The main topics discussed in this Report are (i) Disclosure and 
Conflicts of Interest (Chapter 4), (ii) Privilege and Professional 
Secrecy (Chapter 5), and (iii) Costs and Security for Costs 
(Chapter 6).

4. Singapore 
Singapore has recently introduced new legislation to allow TPF 
for international arbitrations seated in Singapore, as well as for 
related court proceedings and mediation.

The Civil Law (Amendment) Bill, which came into effect on 
1 March 2017 (available at: https://sso.agc.gov.sg/Bills-
Supp/38-2016/Published/20161107?DocDate=20161107), 
removed longstanding prohibitions against TPF. It abolished 
the common law torts of champerty and maintenance in 
Singapore. Funding agreements for international arbitrations 
seated in Singapore, as well as for related litigation, mediation, 
annulment and enforcement proceedings, are no longer 
contrary to public policy or otherwise illegal.

Legislation was also introduced to regulate third party funders, 
including the qualifications and other requirements that 
funders must meet to enter into a funding agreement. Funders 
who fail to comply with those conditions will not be able to 
enforce their rights under the funding agreement. 

Solicitors can introduce or refer third party funders to their 
clients as long as they do not receive any direct financial 
benefit from the introduction or referral. They can also advise 
their clients on funding agreements and negotiate such 
agreements on their behalf.  

The regulatory regime is designed with great flexibility, in light 
of the key principle of party autonomy, and has led to an 
emerging market for TPF in Singapore.
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Not all funders are created equal 

Some funders are specialized in TPF for arbitration cases 
or can have particular expertise in your type of dispute 
(construction, investor-State or commercial arbitration) and/
or industries (energy, infrastructure, etc.). The engagement 
of a funder with deep experience of your particular type of 
dispute can add an extra dimension of expertise in decision-
making and understanding of suitable budgeting. It may be in 
due course that funders will have a particular expertise in BRI 
disputes.

Funders usually work on cases with claims ranging from 
US$2,000,000 to over US$100,000,000. Some funders focus 
on specific jurisdictions (only common law or civil law or both) 
and have experience in institutional arbitration before most 
recognised international arbitration centres.

All of the above means that BRI parties seeking to use TPF 
should either take care to do their own due diligence or 
(preferably) engage a law firm with familiarity with the different 
funders and their different expertise and strengths to do it for 
them. It is not always the funder which offers the best price 
which is necessarily the best suited to a particular claim!

Single case or portfolio?

Single case funding is the most popular TPF option. However, 
in large BRI infrastructure or construction disputes where there 

may be, for instance, multiple sub-contractor arbitrations, 
client portfolio funding may be an attractive option. In portfolio 
funding, multiple related or unrelated claims or defences to 
claims can be combined in a single funding agreement with a 
funder.  

Portfolio funding enables parties not only to pursue smaller 
claims that would not usually be viable on a standalone basis, 
but to also potentially negotiate better overall financial terms 
with a funder.

Multiple types of financing are available

Multiple types of TPF financing are available and may be suitable: 

 � Seed funding: initial investment to prove viability of a case, 
which ensures that claims are not abandoned prematurely.

 � Dispute-related costs: legal and associated costs, i.e., legal 
fees, expert witnesses and court or arbitral institution’s fees.

 � Adverse costs: no insurance is needed and the funder will 
pay any costs orders against you.

 � Security for costs: if it is required by a court or an 
arbitral tribunal.

 � Working capital advance: it provides financing for your 
core commercial operation pending the resolution of 
the dispute.

Be aware of the funder’s internal financing

A funder’s internal financing can vary significantly: some are 
publicly listed, some are backed by high net worth individuals 
whilst others have lines of credit available to them. The nature 
of a funder’s financing structure can affect not only its ability to 
maintain necessary funds but may influence its approach to 
management of claims. 

Tip 01
Pick the right funder  

for your dispute

All of the above means that BRI parties seeking 
to use TPF should either take care to do their own 
due diligence or (preferably) engage a law firm 
with familiarity with the different funders and 
their different expertise and strengths to do it for 
them.  It is not always the funder which offers the 
best price which is necessarily the best suited to a 
particular claim!

We set out as follows some of our key practical tips for parties who are seeking to use TPF in a BRI arbitration. 

Using TPF in a BRI arbitration – 
Practical tips
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TPF must be permitted in the relevant jurisdiction(s)

The first step when considering TPF for your ongoing 
dispute is to make sure that TPF is permitted in the relevant 
jurisdiction(s). This is not just the seat of the arbitration, which 
law governs the procedural law of the arbitration and therefore 
whether or not TPF is allowed, but also the jurisdictions in 
which the arbitral award is likely to be enforced, usually where 
the respondent(s), or their assets against which enforcement 
will be sought, are located.  

This is because there remains a risk of refusal of enforcement in 
some jurisdictions where TPF is not allowed. Although countries 
which are signatories to the New York Convention should 
only refuse enforcement of arbitral awards on limited grounds, 
these grounds, particularly “public policy” exceptions, can be 
interpreted differently by different national courts.  

The fact that a number of BRI countries still expressly disallow, 
or do not expressly allow, TPF should therefore caution against 
an assumption that enforcement is a fait accompli. Parties 
should consult legal counsel and consider this at the stage of 
deciding whether or not to use TPF.

Timing

TPF can be used at most stages of proceedings, but it is best 
to involve a funder early, ideally when a dispute arises and 
at least three months before the hearings if funding for the 
dispute itself, and not just enforcement, is sought.  

The process of obtaining TPF can take as long as several 
months and may involve multiple funders and extensive due 
diligence, so, if funding is a prerequisite to pursuing a claim, 
it should be commenced as soon as possible so as not to 
disrupt the commencement of the arbitration. 

Preparation 

A funder will want complete and well-considered information 
in order to make a decision about whether or not to fund an 
arbitration.  Whilst this will involve the funder performing their 
own due diligence, there are a number of practical things that 
a potential funded party can do to assist and speed up this 
process.  In a broad sense, this will mean having complete and 
well prepared information on the: 

 � prospects of success and recovery, for which an assessment 
of the legal merits and enforcement either by a law firm or 
a barrister is invaluable. A funder will want good prospects 
of success and want to do its own assessment to ascertain 
this, but having an existing assessment will (at the very least) 
be an invaluable comparison point; 

 � desired level of investment required; 

 � strategy for any arbitration, sought legal team to run that 
strategy; and 

 � bottom line (monetary or otherwise) outcome that is being 
sought in the dispute.

Funders will ask both clients and their lawyers to answer 
questions and document requests (for which more at Tip 
4 below); however, you should also expect funders to be 
responsive and to provide a clear assessment of what their 
bottom line is.

Tip 02
Prepare your claim

The fact that a number of BRI countries still 
expressly disallow, or do not expressly allow, TPF 
should therefore caution against an assumption 
that enforcement is a fait accompli. Parties should 
consult legal counsel and consider this at the stage 
of deciding whether or not to use TPF.
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Funding agreement

As a first step, it is paramount that proper consideration is 
given to any funding agreement and legal advice obtain on it.  
Particular areas of focus should include:

 � clearly setting out how the funding agreement defines 
“success” and, therefore, how and when a portion of 
any awarded damages becomes payable to a funder. At 
a minimum, a party should try to ensure that funds only 
become due upon successful recovery from a respondent 
and not at an earlier, pre-enforcement stage;

 � what level of input and control a funder will retain, and, in 
particular, what happens in a settlement scenario; 

 � the circumstances in which either party may terminate the 
funding agreement and the results of termination; and

 � liability for any costs (e.g., in the event of any adverse 
interim costs order).

Conflicts

Usually, funders are not the ultimate decision makers. They 
do not control the client’s legal representatives and do not 
themselves offer legal advice, but they do collaborate with 
the claimant’s team by providing strategic advice and/or 
monitoring risks.

However, when a funder pays the legal costs directly, a BRI 
claimant should be aware of their tolerance for legal counsel 
being directly instructed and favouring the funder’s interests 
and views over those of the claimant beyond the terms set out 

in the funding agreement. BRI claimants accepting funding 
which results in direct payment of legal costs should therefore 
carefully consider the nature and extent of a funder’s control 
over proceedings. 

Privilege and Confidentiality

Work product is disclosed to the potential funder. Such work 
product is considered privileged under the NDA or confidentiality 
agreement and the funding agreement. However, some courts 
might consider that the attorney-client privilege or attorney 
work-product doctrine is waived when a client discloses 
privileged information and documents to a potential third party 
funder.

Communication with lawyers and clients is generally protected 
from discovery under the work-product doctrine. Funders 
generally do not request materials which are only protected 
by the attorney-client privilege, but materials which could be 
disclosed in discovery. 

Moreover, “common interest privilege” protects exchanges 
between clients and funders from being looked at by the 
respondent.

Tip 03
Be aware of potenttial 

risks

Usually, funders are not the ultimate decision 
makers. They do not control the client’s legal 
representatives and do not themselves offer legal 
advice, but they do collaborate with the claimant’s 
team by providing strategic advice and/or 
monitoring risks.
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As explained above, TPF is a complex and highly selective 
process. Knowing the usual stages and procedures involved in 
funding is therefore helpful so that potentially funded parties can 
have a better idea of what is expected of them before deciding to 
use TPF for any BRI arbitration.

The first stage can last from a few days to 30-90 days: a party will 
sign a confidentiality agreement with the funder, which will then 
perform its due diligence, based on the background documents 
that are provided (Stage 1). After the funding is approved by 
the funder, the party will negotiate the funding agreement with 
the funder (Stage 2). Finally, as soon as the funding agreement 
is signed, the funder will start funding and monitoring the case 
through its resolution (Stage 3).

Stage 1: The funder’s due diligence 

The formal engagement with a funder will usually start with the 
execution of a NDA or confidentiality agreement to ensure that 
information is kept confidential and that any legal advice shared 
remains legally privileged. 

Then, a funder will proceed with an initial assessment based on 
background documents.

The funder’s committee will later review the merits and 
economics of the case, and will base its funding decision on the 
following criteria:

 � identity of the respondent(s);

 � ability of the respondent(s) to pay/creditworthy respondent(s);

 � basis of the claim (facts and legal merits of the case and likely 
defences);

 � assessment of the time for the case to go to final hearing;

 � assessment of the claim value and costs, and amount of 
funding required;

 � experience of the legal representatives (successful track 
records and strategic approach).

The funder may conduct further due diligence as needed, and 
may require agreement to an exclusivity period to conduct further 
due diligence. This work will not be charged to the funded party, 
it can be conducted by external experts to assist the funder, 
and the funder will pay for the costs as a preliminary investment. 
Further points which may be required:

 � an additional legal opinion on strength of the case and 
defences;

 � quantification of damages (usually, for an investment of 
US$2,000,000, expected compensatory damages should be 
around US$20,000,000);

 � litigation strategy and settlement prospects;

 � prospects of recovery from the respondent(s);

 � budgets and likely contingencies. 

Stage 2: Negotiation of the funding agreement

When the funding is approved, the party will negotiate the 
funding agreement with the funder. A funded party should take 
care to ensure the desired balance of risk and costs and be 
aware of the usual funding agreement terms, which include:

 � the proposed funded costs, based on the risks, size and 
length of the case (some funders may pay legal costs already 
incurred, and most funders will agree to increase the agreed 
funded costs under certain circumstances);

 � the funder’s return on investment, either as a multiple of 
invested capital or a percentage of the case recoveries by 
award or settlement or a combination of both, depending on 
the funder’s risk exposure (for some funders, for cases taking 
one to three years, the return has to be at least three times 
the investment, and for cases taking four to six years, the 
return has to be at least four or five times the investment);

 � the priority of payments from any recoveries (i.e., in the order 
of funder, then lawyer if contingency fee, then client);

 � the liability for costs (e.g., in case of security for costs or 
adverse costs order);

 � the extent of the funder’s involvement in the matter, including 
in relation to settlement (most funders decide that they will 
not have any rights in the control of the proceedings and 
settlement if any);

 � provisions on confidentiality and privilege;

 � procedures for managing conflicts between the client and the 
funder (e.g., a “QC clause”: appointment of an independent 
person to resolve conflicts); and

 � the “material adverse decline” clause to withdraw the funding: 
for situations in which the case becomes no longer viable 
or cause a breach of the funding agreement (example: 
respondent becomes bankrupt). The costs are paid until the 
date of termination, thus, the funder loses its investment. This 
is unheard of in practice but there is also an alternative for the 
funder: to negotiate an agreement with the funded party to 
terminate the funding agreement.

Stage 3: Execution of the funding agreement

As soon as the funding agreement is signed, the funder will 
deploy the capital and start monitoring the case through its 
resolution. Some funders set aside all the capital required for the 
case. Generally, the funder pays the bills monthly in accordance 
with the funding agreement and some bills are paid when 
requested.

Funders are only paid if the case is successful (although note 
the definition of what constitutes “success” in your funding 
agreement) and damages are obtained. They are not paid more 
than the amount recovered, so they might recover less than their 
investment.

In case of settlement, the client’s legal team will provide an opinion 
about the offer made (i.e., whether it is reasonable), and they 
will keep the funder informed. A settlement eliminates the risk of 
going to the hearing, but funders always fund cases based on the 
assumption that there will be a hearing.

Tip 04
Be aware of the 

different stages of 
funding 
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Tip 05
Disclose TPF

TPF should usually be disclosed to the arbitral tribunal, the other 
party or parties and the arbitral institution.  

Disclosure is mandatory under certain national laws when 
the arbitration is seated in that jurisdiction (i.e., Hong Kong 
and Singapore), and under certain arbitration rules and 
guidelines (2018 HKIAC Administered Arbitration Rules, 2017 
CIETAC International Investment Arbitration Rules, 2017 SIAC 
Investment Arbitration Rules, ICSID Proposals for Amendments 
to the ICSID Rules, IBA Guidelines on conflicts of interests in 
international arbitration).

Disclosure is also mandatory when it is requested by the arbitral 
tribunal. For example, in Muhammet Cap v. Turkmenistan1, 
the arbitral tribunal ordered the Claimant to disclose whether it 
was being funded by a third party funder, and if so, the funder’s 
identity and nature of the funding arrangements.

In cases where disclosure is not mandatory, it remains a 
decision of the funded party. Funders will usually recommend 
disclosing the name and involvement of the funder and, in our 
experience, it is prudent to do so2.

3 Muhammet Çap & Sehil Insaat Endustri ve Ticaret Ltd. Sti. v. Turkmenistan, 
ICSID Case No. ARB/12/6, Procedural Order No. 3 dated 12 June 2015 
(available at: https://www.italaw.com/sites/default/files/case-documents/
italaw4350.pdf).

4 See our article “Thoughts on Disclosure of Third Party Funding” dated 20 June 
2017 (available at: https://www.chinalawinsight.com/2017/06/articles/global-
network/thoughts-on-disclosure-of-third-party-funding/).

3

4
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About King & Wood Mallesons
When working with clients engaged in Belt and Road projects, we draw on our 

international strength and resources to offer a truly unique service.  Our role is to travel 

with our clients along the Belt and Road, providing insight and assistance from the very 

beginning of their project through to the resolution of any unavoidable dispute.

Recognised as one of the world’s most innovative law firms, King & Wood Mallesons 

offers a different perspective to commercial thinking and the client experience. 

With access to a global platform, a team of over 2400 lawyers in 27 locations around 

the world, works with clients to help them understand local challenges, navigate 

through regional complexity, and to find commercial solutions that deliver a competitive 

advantage for our clients.

As a leading international law firm headquartered in Asia, we help clients to open 

doors and unlock opportunities as they look to Asian markets to unleash their full 

potential. Combining an unrivalled depth of expertise and breadth of relationships in 

our core markets, we are connecting Asia to the world, and the world to Asia.

We take a partnership approach in working with clients, focusing not just on what 

they want, but how they want it. Always pushing the boundaries of what can be 

achieved, we are reshaping the legal market and challenging our clients to think 

differently about what a law firm can be.

In this publication, any reference to “Hong Kong” shall be construed as reference to 
“China Hong Kong SAR”. 

Join the conversation:

 
Subscribe to our WeChat community. Search: KWM_China 

www.kwm.com

Asia Pacific | Europe | North America | Middle East

King & Wood Mallesons refers to the network of firms which are members of the King 
& Wood Mallesons network. See kwm.com for more information.

The Power of Together


