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On April 29, 2019, the Wuhan Intermediate People’s Court (the “Court”) issued a ruling partially setting
aside an arbitral award because it involved a non-signatory to the arbitration agreement.  The arbitral
award was issued by the Wuhan Arbitration Commission based on an arbitration agreement between a
contractor and its employer in connection with a construction dispute.  The part of the award that was set
aside by the Court was related to the discharge of a bank’s obligation as guarantor as obtained by
Claimant in favor of Respondent.  The Court ruled that that particular part of the award was outside the
scope of the arbitration agreement and should be set aside because the bank was not a party to the
arbitration clause.

The employer in this case entered into a construction contract with the contractor.  As part of the
contract, the contractor was to obtain an independent bank guarantee in favor of the employer for the
contractor’s performance under the construction contract.  After completing the construction, the
contractor initiated the arbitration pursuant to the arbitration clause under the construction contract,
seeking: (i) payment of the price agreed under the construction contract, (ii) the return of the independent
bank guarantee, and (iii) the discharge of the bank’s obligation under the bank guarantee.  The tribunal
thereafter issued an arbitral award in favor of the contractor, which ordered, inter alia, that the bank’s
obligation under the guarantee be discharged.  The employer then applied to the Court for setting aside
the entire arbitral award.

Bank guarantees are regularly used in construction projects.  In PRC court practice, as reflected in this
case, a performance guarantee issued by a bank forms a legal relationship, which is independent from
the underlying construction contract.  Therefore, arbitration clauses in construction contracts may not be
binding on the bank issuing such guarantees because the bank is not a party to the construction
contract. 

This case emphasizes again that when enforcing an arbitral award, PRC courts will review whether all
the orders under the arbitral award have been issued based on proper jurisdiction of the arbitral tribunal. 
In light of the above, when initiating arbitration pursuant to a construction contract, it may be prudent to
ensure that all the claimed remedies fall within the jurisdiction of the tribunal in order to enforce the
same.  Taking a step further, when drafting the dispute resolution clause for a construction contract
where a bank guarantee is involved, it may also be prudent to prescribe a consistent dispute resolution
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mechanism for both the bank guarantee as well as the underlying construction contract where feasible. 
Furthermore, it is worth considering whether the applicable arbitration rules allow for consolidation of the
proceedings for the disputes arising under the construction contract as well as the bank guarantee. 

RELATED PROFESSIONALS

Terence Wong Partner
Hong Kong
+852 2292 2014

Nassim H.
Hooshmandnia
Registered Foreign Lawyer
Hong Kong
+852 2292 2141

Ya’nan Zhao Associate
Shanghai
+86 21 2208 2619


