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DALAM MAHKAMAH TINGGI MALAYA DI KUALA LUMPUR 
DALAM NEGERI WILAYAH PERSEKUTUAN, MALAYSIA 

SAMAN PEMULA NO. WA-24C(ARB)-47-09/2017 
 

Dalam Perkara Mengenai Seksyen 37(1)(a), 
(b) & 37 (2) & 37 (6) Akta Timbangtara 2005; 
 
Dan  
 
Dalam Perkara Kaedah 5, 7 & 28 Kaedah-
Kaedah Mahkamah 2012; 
 
Dan 
 
Dalam Perkara Mengenai Acara Timbangtara 
antar P.T. COOLINE HVAC ENGINEERING 
dengan CALIBRE M&E SDN BHD; 
 
Dan 
 
 Dalam Perkara Mengenai Awad Muktamad 
Timbangtara oleh Penimbangtara Ir. Harbans 
Singh KS bertarikh 28hb June 2017 
 
 
ANTARA 

 
CALIBRE M&E SDN BHD      … PEMOHON  
(No. Syarikat : 271594 – T) 
 

DAN 
 
PT COOLINE HVAC ENGINEERING (CA 0159620 – H) 
 

… RESPONDEN 
 

(Didengar Bersama) 
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DALAM MAHKAMAH TINGGI MALAYA DI KUALA LUMPUR 

DALAM NEGERI WILAYAH PERSEKUTUAN, MALAYSIA 
SAMAN PEMULA NO. WA-24C(ARB)-49-10/2017 

 
Dalam Perkara mengenai Award Muktamd 
yang diberikan pada 28 Jun 2017 
 
Dan 
 
Dalam Perkara Seksyen 38(1) Akta Timbang 
Tara 2005 
 
Dan 
 
Dalam Perkara mengenai Aturan 7 dan Aturan 
28 Kaedah-Kaedah Mahkamah 2012  
 
 
ANTARA 

 
PT COOLINE HVAC ENGINEERING  
(No. Perniagaan: CA 0159620 – H)   … PEMOHON 

 
DAN 

 
CALIBRE M&E SDN BHD      … RESPONDEN 
(No. Syarikat : 271594 – T) 
 

 
Grounds of Decision 

 
Azizah Nawawi, J 
 
Applications 
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[1] There are two (2) applications before this court: 

 

(i) WA-24C(ARB)-47-09/2017; and 

(ii) WA-24C(ARB)-49-10/2017 

 

[2] Suit WA 24C – 47-09/2017 is an application by Calibre M&E Sdn Bhd 

(“Calibre M&E”) under section 37 of the Arbitration Act 2005 (“AA 
2015”) to set aside the Final Award dated 28.6.2017, alternatively to 

set aside part of the Award in respect of the variation works in the 

sum of RM619,284.30 and/or to remit the claim to be heard before 

another Arbitrator for determination. 

 

[3] Suit WA-24C-49-10/2017 is an application by PT Cooline HVAC 

Engineering (“PT Cooline”) under section 38 of the Arbitration Act 

2005 to enforce and execute the Final Award 28.6.2017 (the 

“Award”).  

 

[4] Having considered the applications and the submissions of the 

parties, I have dismissed WA-24C(ARB)-47-09/2017 and allowed 

WA-24C(ARB)-49-10/2017. 

 

The Salient Facts 
 
[5] Calibre M&E is a consultant company involved in mechanical and 

electrical works in the construction industry whereas PT Cooline is an 

air-conditioning systems contractor. 
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[6] Calibre M&E was appointed by Kiara Teratai Sdn Bhd as the sub-

contractor to undertake Mechanical and Electrical Works for the 

construction of a public hospital in Putrajaya (“the Project”) by the 

Ministry of Health, Malaysia. 

 

[7] Calibre M&E then appointed PT Cooline as its sub-subcontractor to 

undertake the supply and installation of air-conditioning ducts and 

related accessories for the Project (“the Works”) vide a Letter of 

Award dated 7.4.2012 (“Contract”) for a lump sum of 

RM5,730,000.00. 

 

[8] PT Cooline proceeded with the Works under the Contract.  However, 

disputes arise in the Works before the final completion, and vide a 

letter of termination dated 18.8.2012, Calibre M&E had terminated the 

Contract. PT Cooline takes the position that the termination was 

wrongful and treats the same as a repudiation of the Contract. 

 

[9] Although the Contract did not contain any arbitration clause, the 

parties have agreed to enter into an Arbitration Agreement dated 

22.11.2012.  Ir. Harbans Singh KS was appointed the sole arbitrator. 

PT Cooline, as the Claimant filed its Claim dated 4.4.2013. Calibre 

M&E, as the Respondent, filed its Statement of Defence and 

Counterclaim on 5.6.2013. PT Cooline responded in a Reply and 

Defence to Counterclaim dated 25.6.2013 whilst Calibre M&E filed its 

Reply to Defence to Counterclaim on 7.7.2013. 
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[10] After hearing the parties, on 28.6.2017 the Arbitrator delivered the 

Final Award on the following terms: 

 

 (i) PT Cooline’s claim of RM1, 465,943.58 was allowed; 

(ii) PT Cooline’s claim for damages of RM3,147,092.82 was 

dismissed, except for nominal damage of RM1,000.00;  

(iii) Calibre M&E’s Counterclaim for RM2,643,043.88 and all other 

heads of damages were dismissed; 

(iv) Calibre M&E to pay interest at 5% per anum; and 

(v) Calibre M&E to pay arbitration costs of RM399,975.19. 

 

[11] Aggrieved by the said Award, Calibre M&E has filed this application 

to set aside the Arbitration Award entirely or partly, whilst PT Cooline 

filed an application to enforce the said Award.  

 

The Findings of the Court 
 

(i) WA-24C(ARB) – 47-09/2017 
 

[12] In this this application, Calibre M&E is seeking to set aside the Final 

Award dated 28.6.2017under section 37 of the AA 2005, alternatively, 

to set aside part of the Award in respect of the variation works in the 

sum of RM619,284.30 and/or to remit the claim to be heard before 

another Arbitrator for determination. 

 

[13] The grounds of the application are as follows: 
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(i) that the Award is in conflict with the public policy of Malaysia on 

the ground that the Arbitrator had recognised the unlawful 

construction works undertaken by PT Cooline, which had 

exceeded its grade of registration with the Construction Industry 

Development Board (“CIDB”); 

 

(ii) that the Award is against public policy on the ground that it 

condones cheating; 

 
(iii) that the Award is against public policy on the grounds that it 

breached natural justice as Calibre M&E was not accorded a 

fair hearing during the arbitration proceedings; and 

 

(iv) that the Award contain decisions which exceeded the arbitration 

jurisdiction. 

 

[14] The application to set aside is premised on section 37(1)(a), (b), 

37(2) and 37(6) of the AA 2005, which provides as follows: 

 

 “(1) An award may be set aside by the High Court only if- 
 

(a) the party making the application provides proof that- 
 

(i) a party to the arbitration agreement was under any 
incapacity; 
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(ii) the arbitration agreement is not valid under the law 
to which the parties have subjected it, or, failing any 
indication thereon, under the laws of Malaysia; 

 
(iii) the party making the application was not given 

proper notice of the appointment of an arbitrator or 
of the arbitral proceedings or was otherwise unable 
to present that party's case; 

 
(iv) the award deals with a dispute not contemplated by 

or not falling within the terms of the submission to 
arbitration; 

 
(v) subject to subsection (3), the award contains 

decisions on matters beyond the scope of the 
submission to arbitration; or 

 
(vi) the composition of the arbitral tribunal or the arbitral 

procedure was not in accordance with the 
agreement of the parties, unless such agreement 
was in conflict with a provision of this Act from 
which the parties cannot derogate, or, failing such 
agreement, was not in accordance with this Act; or 

 
  (b)  the High Court finds that- 
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(i) the subject-matter of the dispute is not capable of 
settlement by arbitration under the laws of Malaysia; 
or 

 
(ii) the award is in conflict with the public policy of 

Malaysia. 
 

(2)  Without limiting the generality of subparagraph (1)(b)(ii), an 
award is in conflict with the public policy of Malaysia where- 

 
(a) the making of the award was induced or affected by fraud 

or corruption; or 
 
(b) a breach of the rules of natural justice occurred- 

   (i) during the arbitral proceedings; or 
   (ii) in connection with the making of the award. 
 
 (3) ….. 

(4) ….. 
(5) ….. 
 
(6)  On an application under subsection (1) the High Court may, 

where appropriate and so requested by a party, adjourn the 
proceedings for such period of time as it may determine in 
order to allow the arbitral tribunal an opportunity to resume the 
arbitral proceedings or to take such other action as in the 
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arbitral tribunal's opinion will eliminate the grounds for setting 
aside.” 

 

Whether there was a conflict with Public Policy 
 

[15] The first issue raised by Calibre M&E is that the Award is in conflict 

with public policy pursuant to section 37(1)(b)(ii) of the CIDB Act. 

However, the concept of 'public policy' is to be construed narrowly, in 

that it is only applicable when it is clearly injurious to the public good, 

or where it violates the most basic notion of morality and justice, or 

where the upholding of an arbitral award would "shock the 
conscience”. This can be seen from the decision of the Court of 

Appeal in MTM Millenium Holding Sdn Bhd v. Pasukhas 
Construction Sdn Bhd & Anor [2013] 1 LNS 1325, which has cited 

with approval the decision of the Singapore Court of Appeal in PT 
Asuransi Jasa Indonesia (Persero) v. Dexia Bank SA [2006] 

SGCA 41, which states as follows: 

 

 "59. Although the concept of public policy of the State is 
not defined in the Act or the Model Law, the general 
consensus of judicial and expert opinion is that public 
policy under the Act encompasses a narrow scope. In 
our view, it should only operate in instances where 
the upholding of an arbitral award would "shock the 
conscience" (see Downer Connect ([58] supra) at [136]), 
or is "clearly injurious to the public good or... wholly 
offensive to the ordinary reasonable and fully 
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informed member of the public" (see Deutsche 
Schachbau v. Shell International Petroleum Co Ltd [1987] 
2 Lloyds' Rep 246 at 254, per Sir John Donaldson MR), or 
where it violates the forum's most basic notion of 
morality and justice : see Parsons & Whittemore 
Overseas Co Inc v. Societe Generale de L'Industrie du 
Papier (RAKTA) 508 F 2d 969 (2nd Cir, 1974) at 974. 
This would be consistent with the concept of public policy 
that can be ascertained from the preparatory materials to 
the Model Law. As was highlighted in the Commission 
Report (A/40/17), at para 297 (referred to in A Guide to 
the UNCITRAL Model Law on International Commercial 
Arbitration: Legislative History and Commentary by 
Howard M Holtzmann and Joseph E Neuhaus (Kluwer, 
1989) at p 914): 

 
In discussing the term "public policy", it was understood 
that it was not equivalent to the political stance or 
international policies of a State but comprised the 
fundamental notions and principles of justice... It was 
understood that the term "public policy", which was used 
in the 1958 New York Convention and many other 
treaties, covered fundamental principles of law and 
justice in substantive as well as procedural respects. 
Thus, instances such as corruption, bribery or fraud 
and similar serious cases would constitute a ground 
for setting aside."(emphasis added) 
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[16] In the present application, it is not in dispute that PT Cooline is 

registered under section 25 of the Construction Industry Board Act 

1994 (“CIDB Act 1994”). However, PT Cooline is a Grade G3 

registration and is therefore only allowed to undertake construction 

works with a value not exceeding RM1,000,000.00. This is premised 

on regulation 8 of the Registration of Contractors (Construction 

Industry) Regulations 1995 (“1995 Regulations”), read with the Fifth 

Schedule, which provides that: 

 

 “8. Grading of Registered Contractor 
 
 (1) Every registered contractor shall be capable of carrying out 

construction works according to the grade of registration specified in 
the Certificate of Registration. 

 
(2) The grade of registration determines the value of construction 
works which a registered contractor is capable of carrying out and the 
various grades are as specified in the Fifth Schedule.” 

 

 “  Fifth Schedule 
   (Subregulation 8(2)) 

GRADE OF REGISTRATION 
 

Grade Capability of Undertaking  
and/or Carrying out Construction Works 
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G1  To a value not exceeding RM200,000 
G2  To a value not exceeding RM500,000 
G3  To a value not exceeding RM1.0 million 
G4  To a value not exceeding RM3.0 million 
G5  To a value not exceeding RM5.0 million 

 G6  To a value not exceeding RM10.0 million 
 G7  No Limit” 
 

[17] However, PT Cooline had contracted for works valued at 

RM5,730,000.00. Therefore, it is the submission of Calibre M&E that 

PT Cooline had exceeded its capacity, which is an unlawful act 

punishable under section 29 of the CIDB Act 1994. As such, the 

Award must be set aside under section 37(1)(b)(ii) of the AA 2005 as 

PT Cooline did not have a valid certificate under section 25(1) of the 

CIBD Act 1994. 

 

[18] I am of the considered opinion that it is not in dispute that PT Cooline 

was registered under section 25 of the CIDB Act. However, despite 

being under G3 Grading, it had actually contracted for works 

applicable to the G5 Grading. I am of the considered opinion that the 

differences in the Grading is not a matter which is against public 

policy, in that it is clearly injurious to the public good, or that it violates 

the most basic notion of morality and justice, or that it would "shock 
the conscience”. In any event, Calibre M&E itself had entered into the 

Contract with PT Cooline, despite its G3 Grading. 
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[19] However, Calibre M&E had relied on the case of Raymond Banham 
& Anor v Consolidated Hotels Limited [1976] 1 MLJ 5, which held 

that the plaintiff who rendered work as an engineer without registering 

himself under the provision of Professional Engineers Act cannot 

enforce a contract seeking payment because the services rendered 

were illegal. However, this case is distinguishable as in our present 

application, PT Cooline is registered under the CIDB Act 1994. The 

only issue is the Grading, which is essentially on the “Capability of 
Undertaking and/or Carrying out Construction Works”. On this, 

Calibre M&E had no problems with the capability of PT Cooline when 

it entered into the Contract with PT Cooline. Calibre M&E cannot be 

allowed to approbate and reprobate on its conduct. (see Public Bank 
Bhd v Paramjit Singh Gill [2015] 1 MLJ 141). 

 

[20] Added to that, I am of the considered opinion and I agree with PT 

Cooline that the failure to comply with sub-regulation 8(2) read with 

the Fifth Schedule of the 1995 Regulations does not render the 

Contract void, illegal and unenforceable, as the same is already 

subject to a penalty under section 29 of the CIDB Act 1994. In Becca 
(Malaysia) Sdn Bhd v Tan Choong Kuang & Anor [1986] 1 MLJ 

390, the Supreme Court held as follows: 

 

 “Not every breach of a statutory prohibition would render an 
agreement illegal or void though such breach may attract 
criminal penalty. The fundamental question is whether the 
Enactment means to prohibit the agreement.  It is important that 
the Courts should be slow to imply the statutory prohibition of 
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agreements, and should do so only when the implication is 
clear. Whether an agreement is implicity forbidden depends upon the 
construction of the statute, and for this purpose no one test is 
decisive. Persons who deliberately set out to break the law cannot 
expect to be aided in a Court of justice. It would be a different matter 
when the law is unwittingly broken. An agreement for the sale of, say, 
frozen food, is not to be considered illegal or void merely because the 
premises in which the frozen food is sold does not comply with the 
law. We recognise that each case must be decided by reference to 
the relevant statute.” 

 

[21] In MTM Millenium Holding Sdn Bhd v. Pasukhas Construction 
Sdn Bhd & Anor (supra), one of the issues before the Court of 

Appeal is that the Respondent had failed to comply with the CIDB Act 

1994, and therefore the contract between the Appellant and the 

Respondent is void and illegal. However, the evidence shows that the 

Respondents had registered with CIDB. What is in issue is that the 

joint venture itself had not been registered and further that the nature 

of the registration of the Respondents did not allow them to partake in 

a project worth more than a million ringgit. The Court of Appeal 

agreed with the High Court reasoning that any non-compliance with 

the CIDB Act and regulations made under it would not void any 

contract entered between parties. The Court held that: 

 

"18. Further looking at the CIDB Act as a whole, we cannot see 
any intention of Parliament to void agreements when they do not 
comply with the Act or its regulations. To void any agreement by 
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an Act of Parliament is a serious matter and unless there is a clear 
and unequivocal provision in existence, the Courts in the interest of 
ensuring certainty in trade and commerce, will not strike down 
agreements. 

 
19. In fact we can, in the context of the CIDB Act, gather that there is 
no such intention and such provisions can be found in section 
29 and section 39 of the CIDB Act. These two provisions provide 
for monetary penalty only in the form of fines for non-
compliance. Furthermore, as pointed out by learned counsel for the 
Respondents, the core subject matter of the contract is itself not 
alleged to be illegal. It is, if you will, not the same as a 'gambling 
contract' which itself is an affront to public policy as held by the 
Courts. Here the core subject matter is construction works in nature, 
nothing more nothing less. 

 

20. Accordingly we find that the contract is not in any way 
tainted with illegality and as such had not offended any public 
policy in the sense as set out above.” (emphasis added) 

 
[22] Premised on the reasons above, I find that Calibre M&E has failed to 

establish that Award is in conflict with public policy pursuant to 

section 37(1)(b)(ii) of the CIDB Act.  
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Whether there was a breach of Natural Justice 
 

[23] The next issue raised by Calibre M&E is that the Arbitrator had 

breached the principle of natural justice as Calibre M&E was not 

treated fairly in the arbitration proceedings. Calibre M&E submits that 

the Arbitrator had imposed a more onerous burden on Calibre M&E, 

rejected the evidence of Calibre M&E witnesses but accepted the 

evidence of the witnesses for PT Cooline. 

 

[24] However, in paragraph (100) of the Award the Arbitrator had correctly 

applied the correct test on the onus and burden of proof. With regards 

to the assessment of the evidences of the witnesses, this is within the 

exclusive domain of the Arbitrator, as he is the sole determiner of 

questions of facts and evidence. In Far East Holdings Bhd & Anor v 
Majlis Ugama Islam Dan Adat Resam Melayu Pahang & Another 
Appeal [2015] 8 CLJ 58, the Court of Appeal held that the challenge 

based on fact finding or inference from evidence by the arbitrator is 

not a sufficient ground to set aside an arbitral award. In Chain Cycle 
Sdn Bhd v. Kerajaan Malaysia [2016] 1 CLJ 218, the Court of 

Appeal held that the arbitrator is that master of the facts, and that the 

courts should not review the Award on its merits, akin to an appeal. 

 

Whether the Award had exceeded the jurisdiction 
 

[25] Calibre M&E takes the position that from the clear wordings of the 

arbitration agreement, the arbitration proceeding is limited to the 

dispute that arose on the Contract dated 7.4.2012, in respect of the 
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lump sum contract for RM5,730,000.00. Since the Arbitrator had 

decided and allowed the variation works, this has exceeded the 

jurisdiction of the Award and therefore this part of the Award must be 

set aside. 

 

[26] The Arbitration Agreement provides that the “dispute arising out of 
the Letter of Award for Air-conditioning Ductwork dated 7th April 2012 
shall be settled by arbitration under the KLRCA Arbitration Rules.”   

 

[27] The issue then is whether the variation works are disputes which 

arise from the Contract. 

 

[28] From the pleadings before the Arbitrator, PT Cooline had pleaded 

that it is an implied term of the Contract that the variation works would 

be carried out and certified for payments by Calibre M&E (paragraph 

6.10 of the Points of Claim) and that PT Cooline had completed the 

variation works to the value of RM619,284.30. In its “Amended 

Statement of Defence and Counterclaim”, Calibre M&E did not 

dispute the variation works but pleaded in paragraph 14.6 that the 

“certified value of variation works completed by the Claimant is only 
RM142,226.59.” 

 

[29] Therefore based on the pleadings, the agreed issues to be tried and 

determined by the Arbitrator, inter alia, includes the following issues: 

 

(i) whether the contract was subject to the implied terms pleaded 

in paragraph 6 of the Points of Claim; 
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(ii) whether and what were the oral agreement in relation to the 

variation works; 

 

(iii) what were the variation works agreed between the Claimant 

and the Respondent and how much of these were done by the 

Claimant; and 

 

(iv) whether there was delay by the Respondent in certifying the 

Claimant’s claims for the Variation Order/Final Claim. 

 

[30] Therefore, I am of the considered opinion that the variation works are 

disputes which arises from the Contract. The issue on the variation 

works was specifically pleaded and was one of the issues that the 

parties have agreed to be determined by the Arbitrator. As such, 

there is no issue with regards to the Arbitrator having exceeded his 

jurisdiction. 

 

Conclusion 
 

[31] Section 37(1) of the AA 2005 vests in the Courts the discretion to set 

aside an arbitral award. Premised on the reasons enumerated above, 

I find that Calibre M&E has failed to establish its case on a balance of 

probabilities under Section 37(1) or (2) of the AA 2005 to set aside 

the Final Award issued by the Arbitrator. Therefore, I find that there is 

no merit in this application and the same is dismissed with cost. 
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(ii) WA-24C(ARB) – 49 - 10/2017 
 

[32] In this application, PT Cooline is applying for recognition and 

enforcement of the Award dated 28.6.2017 under section 38 of the 

AA 2005 read with the Rules of Court 2012. 

 

[33] Under the Arbitration Agreement, the parties have agreed that any 

disputes arising from the Contract shall be referred to the KLRCA for 

arbitration and to be governed by the AA 2005. Section 36 of the AA 

2005 provides that the Award is final and binding.  

 

[34] In view of my decision to dismiss Suit WA-24C-47-09/2017, and 

having considered that this application has complied with Order 69 

rule 7 of the Rules of Court 2012, I will therefore allow this application 

with costs. 

 

 

(AZIZAH BINTI HAJI NAWAWI) 
JUDGE 

HIGH COURT MALAYA 
(Appellate and Special Powers Division 2) 

KUALA LUMPUR 
 
 
Dated:    23 July 2019 
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For the Applicant: Elson Beh   
     Y.C Wong Advocates & Solicitors 
     Kuala Lumpur 
 
For the Respondent: Dato’ Jason Chan 
 Tetuan S. Mathew & Associates 
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