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Introduction

Can an arbitral award be set aside on the grounds of fraud or breach of public policy on the basis that a successful
party failed to call certain witnesses and/or failed disclose certain internal documents it did not consider relevant to
the arbitration? This was the issue that confronted the Singapore High Court (the “Court”) in BVU v BVX [2019]
SGHC 69.

Background

In response to spiralling food prices and growing concerns about scarcity, the South Korean government embarked
on a project to secure long-term lines of food supply from international sources to supplement domestic food
supply (the “Project”). The Defendant, a state-owned company, was appointed to spearhead the Project (the
“Purchaser”). The Purchaser was introduced to the Plaintiff (the “Supplier”) which recommended that the
Purchaser procure food from South America (the “Products”). After governmental approval was obtained, the
Purchaser and Supplier formally entered into an agreement (the “Agreement”).

The material terms of the Agreement were as follows:

a. The Supplier shall be the Purchaser’s “most preferred Supplier”;

b. The Agreement would commence on 1 October 2012 for a period of 20 years (or until terminated in
accordance with the termination clause);

c. The Purchaser would use its “best commercially reasonable effort to order and purchase” the Products during
the course of the Agreement in accordance with the forecast range which was defined to be a “[m]inimum of
1,000,000 tons in total per annum”;

d. The Agreement was to be governed by the “rules of the Vienna Convention on Contracts for the International
Sale of Goods” and that disputes arising out of or in connection with the Agreement were to be finally settled
by Singapore-seated arbitration in accordance with the ICC Rules.

A few months after the Agreement was signed, the Purchaser informed the Supplier that it had entered into a
Memorandum of Understanding with one of the Supplier’s competitors. Subsequently the Purchaser provided the
Supplier with a forecasted range that was well below the forecast range in the Agreement and began a public
tender process for the supply of Products (which it invited the Supplier to take part in).

The arbitration

The Supplier commenced arbitration against the Purchaser claiming USD 2.25m in damages plus interest for
various breaches of the Agreement among other requests for relief. Before the oral hearings for the arbitration
took place, the Purchaser indicated that it would only call one factual witness and not three other individuals who
the Supplier had identified in its Statement of Claim as being involved in the negotiations for the Agreement. The
Supplier applied to the arbitral tribunal for an order that the Purchaser procure the attendance of these three
individuals as witnesses in the arbitration but this application was not successful.

The hearing proceeded with the Purchaser calling its sole factual witness, who was not involved in negotiations
leading to the Agreement but who was, at the time of the arbitration, responsible for the purchase and sale of the
Products and for monitoring the performance of the Agreement with the Supplier. The Purchaser also called on two
expert witnesses to give their opinions on comparative and Korean Law.

The award was subsequently issued in favour of the Purchaser by the majority of the tribunal with one dissenting
opinion.
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On the balance of the parties’ arguments, the majority concluded, amongst other things, that a reasonable person
in the same circumstances as the parties would not expect that the Purchaser’s obligation to use “best
commercially reasonable effort” to purchase Products under the Agreement would require the Purchaser to act in
contravention of Korean public procurement law. The majority further considered that the Purchaser had
satisfactorily discharged its obligations under the Agreement by calling a public tender and inviting the Supplier to
participate.

While the majority found that the Purchaser was not in breach of the Agreement, the dissenting arbitrator held that
adverse inferences ought to be drawn in respect of the Purchaser’s decision not to produce its employees who
were involved in the contractual negotiations of the Agreement and that the Purchaser was in breach of the
Agreement because the parties had not anticipated that purchases under the Agreement would only be made by
way of conducting public tenders.

Post-award applications before the Singapore High Court

After the award was issued, the Supplier’s Korean solicitors were able to reach out to one of the three witnesses
who the Purchaser declined to call as a witness in the arbitration to give evidence in favour of the Supplier for the
purpose of setting aside the Award (the “Witness”). The Supplier subsequently applied to the Court to set aside the
award on the basis that as a result of the Purchaser’s failure to call the Witness to give evidence in the arbitration:
(1) The award was induced or affected by fraud or corruption; and (2) The award is in conflict with the public policy
of Singapore.

The Supplier then procured the issuance of a subpoena to the Witness to disclose certain categories of documents,
which were all essentially the Purchaser’s internal documents (the Witness was unable to disclose these documents
without a subpoena as he was subject to confidentiality obligations as an employee of the Purchaser). The
Purchaser applied for the subpoena to be set aside. The Court then directed that the applications for setting aside
the Award and the subpoena be heard together.

Decision

The Supplier’s application to set aside the Award

After a review of local cases, the Court observed that a high threshold had to be met for an award to be set aside
for fraud or a contravention of public policy and that in order for the non-disclosure or suppression of evidence to
warrant the setting aside of an award, three requirements have to be satisfied:

1. It must be shown that there is deliberate concealment aimed at deceiving the arbitral tribunal;

2. There must be a causative link between the deliberate concealment and the decision in favour of the
concealing party; and

3. There must not have been a good reason for the non-disclosure.

The Court ultimately found that the Supplier failed to make out all of the requirements above. We highlight the
following key observations of the Court:

The disclosure obligations of a party in an arbitration are not as wide as those in common law jurisdiction court
proceedings. In the latter case, there is a continuing obligation to disclose documents relevant and material to
the case, including documents which have the potential to adversely affect the party’s own case or support the
counterparty’s case.

Under the IBA Rules on the Taking of Evidence in International Arbitration (which governed the procedural
aspects of the arbitration), the Purchaser was not under a general obligation to produce all documents that
could be relevant and material to its case or to call particular witnesses unless it was seeking to rely on his or
her testimony.

The Tribunal had already thoroughly considered the question of whether the Witness should be called to give
evidence in the arbitration. By the Purchaser’s own admission, the Witness’s purpose was “to further
corroborate” factual allegations – suggesting that the Witness’s testimony was not material but at best
cumulative.

In any event, it appeared to the Court that the Tribunal had invited submissions from the parties on whether
certain witnesses (including the Witness) should be called to give evidence and ultimately decided that it would
not direct the witnesses to give evidence. In the circumstances, it seemed to the Court that the Supplier had
simply been unable to persuade the Tribunal to secure the attendance of the Witness, as opposed to a case
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where the Purchaser had fraudulently suppressed the Witness’s evidence.

There is no obligation to call a particular witness in international arbitration and the decision to take the risk of
having an adverse inference drawn (in the event the decision is made not to call a witness) is part of the
adversarial process and not unconscionable conduct.

The Supplier’s application to set aside the subpoena

The Court noted that the threshold for setting aside a subpoena, which is not easily surmountable, was crossed in
the present case. Given the Court’s observations on the setting aside application, it concluded that the documents
sought via the subpoena were legally irrelevant and/or unnecessary for the determination of the setting aside
application. The Court also held that the subpoena was an abuse of process as it was an attempt by the Supplier to
reopen the arbitrated dispute though a backdoor appeal on the merits.

Comment

In reiterating the high threshold for the setting aside of an arbitral award, the Singapore Courts are once again
reaffirming its support of party autonomy and finality in international arbitration.

This case highlights the different disclosure regimes under common law litigation and international arbitration
and the different disclosure obligations a party is subject to under each adjudication mechanism.

Parties should be mindful of their potential future disclosure obligations when deciding on a particular dispute
resolution mechanism in their contracts. Had this dispute been subject to the exclusive jurisdiction of the
Singapore Courts, both parties would have been obliged to disclose all relevant and material documents, even
documents detrimental to their case and helpful to their counterparty’s case.

If the parties to a Singapore seated arbitration have concerns about the production of documents, they should
seek curial assistance as soon as possible and while the arbitration is ongoing (under section 13 of the
International Arbitration Act) as opposed to waiting until the outcome of the arbitration. The latter approach is
likely to be perceived – as it was in this case – as an attempt to re-arbitrate the merits of the substantive
dispute.
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